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No.  1G,780 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Habry  p.  Locklik  and  Elmer  J.  Brant, 
general  partners  doing  business  under 
the  firm  name  of  Radiant  Color  Com- 
pany, 

Appellants, 
vs. 

SwiTZER  Brothers,  Inc.,  a  corporation, 

Appellee. 


MOTION  FOR  LEAVE  TO  FILE 
SECOND  PETITION  FOR  REHEARING 


To  the  Honorable  Judges  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit: 

Harry  P.  Locklin  and  Elmer  J.  Brant,  general  jjartners 
doing  business  under  the  firm  name  of  Radiant  Color 
Company,  appellants  above-named,  respectfully  move  this 
Court  for  leave  to  file  the  annexed  Second  Petition  for  Re- 
hearing the  judgment  of  this  Court  filed  and  entered  on 
November  16,  1961  upon  its  opinion  reported  as  Locklin  v. 
Switser  Brothers,  Inc.  (9  Cir.  1961),  299  F.  2d  160.  An 
earlier  order  of  this  Court  filed  December  26,  1961,  denied 
a  Petition  for  Rehearing  filed  December  15,  1961,  raising 
the  same  issue  as  that  which  is  raised  in  the  annexed 
Second  Petition  for  Rehearing. 


Rehearing  is  sought  anew  because,  as  shoAvn  in  the  an- 
nexed Petition,  the  Distriet  Court  has  now  entered  certain 
findings  of  fact,  establishing  clear  error  of  fact  and  latent 
ambiguity  in  the  premises  upon  which  this  Court,  in  its 
opinion  of  November  16,  1961,  concluded  that  Switzer's 
Kazenas  patent  No.  2,809,954  met  the  requirements  of 
U.  S.  Code,  Title  35,  Section  112. 

As  shown  in  the  annexed  Petition,  certain  facts  and  cir- 
cumstances which  Switzer  itself  brought  to  the  attention 
of  tlie  District  Court  in  response  to  the  mandate  handed 
down  upon  this  Court's  decision  in  LocJclin  v.  Switzer 
Brothers,  Inc.  (9  Cir.  1965),  348  F.  2d  244,  are  in  direct 
and  irreconcilable  conflict  with,  and  render  ambiguous,  the 
factual  premises  upon  which  this  Court  based  its  opinion 
of  November  16,  1961. 

The  grounds  upon  which  the  second  petition  is  based 
arose  after  the  tiling  of  the  original  Petition  for  Rehear- 
ing. The  judgment  of  the  District  Court  which  this  Court 
reviewed  in  maJving  its  judgment  of  November  16,  1961, 
has  not  yet  become  final.  Proceedings  to  determine  the 
extent  of  damages  under  said  judgment  are  still  in  the 
discovery  stage  and  such  accounting  proceedings  have  not 
yet  been  tried. 

Since  the  judgment  which  this  Court  reviewed  is  thus 
still  interlocutory,  this  Court  has  the  clear  power  to  enter- 
tain the  second  petition  for  rehearing  under  the  authority 
of: 

Simmons  Co.  v.  Grier  Bros.  Co.  (1922),  258  U.  S. 

82,  particularly  pages  90-91 ; 
Marconi  Wireless  Co.  v.  U.  S.  (1943),  320  U.  S.  1, 

particularly  pages  47-48 ; 
McCidlough    v.    Kammerer    Corporation     (9    Cir. 

1945),  148  F.  2d  525;  and 
Stoodij  Co.  V.  Carleton  Metals  (9  Cir.  1940),  111  F. 
2d  920. 


This  i)etition  is  presented  to  this  Court  rather  than  to 
the  District  Court  l)ecause  the  District  Court  has  no  power 
to  entertain  a  motion  such  as  this  after  tliis  Court  has 
reviewed  the  interlocutory  judginent  and  has  handed  down 
its  mandate.  Atlas  Scraper  aiul  Engineering  Co.  v.  Harry 

A.  Pursche   (9  Cir.  lOnfi),  F.  2d  ,  Appeal  No. 

19404. 

Appellants  further  move  the  Court  for  an  order  grant- 
ing them  leave  to  file  their  second  petition  for  rehearing 
exceeding  five  pages  in  length.  As  appears  from  tlie  pro- 
posed second  petition  for  rehearing  which  follows  this 
motion  and  from  the  attached  affidavit,  the  nature  and  the 
factual  complexity  of  the  issues  has  made  it  impossible 
to  limit  the  proposed  petition  to  five  pages  and  yet  ade- 
quately tender  the  issues  to  this  Court. 

Appellants  respectfully  recjuest,  should  this  motion  be 
denied,  that  such  denial  should  grant  appellants  the  privi- 
lege to  present  an  appropriate  motion  to  the  District 
Court  for  reconsideration  or  rehearing  the  question  of 
whether  the  claims  of  Hwitzer's  Kazenas  patent  do  meet 
the  requirements  of  U.  S.  Code,  Title  .35,  Section  112  in 
the  light  of  the  District  Court's  present  findings  of  fact 
and  conclusions  of  law  filed  February  17,  1966. 

Carl  Hoppe, 
Attorney  for  Appellants 
and  Petitioners. 


State  of  California 
City  and  County  of  San  Francisco — ss. 

Carl  Hoppe,  being  first  duly  sworn,  deposes  and  says : 

1.  Affiant  is  one  of  the  attorneys  of  record  for  appel- 
lants and  petitioners  in  the  foregoing  motion  for  leave 
to  file  second  petition  for  rehearing. 

2.  Affiant  prepared  the  foregoing  motion  as  well  as  the 
proposed  second  petition  for  rehearing  and  knows  the  con- 
tents of  each. 

3.  The  matters  set  forth  in  the  following  paragraphs 
of  this  affidavit  wliich  matters  are  referred  to  in  the 
motion  and  proposed  petition  are  true  of  affiant's  own 
knowledge. 

4.  The  judgment  of  the  District  Court  which  this  Court 
reviewed  in  making  its  judgment  of  November  16,  1961 
has  not  yet  become  final. 

5.  Proceedings  to  determine  the  extent  of  damages 
under  said  judgment  are  stiU  in  the  discovery  stage  and 
such  accounting  proceedings  have  not  yet  been  tried. 

6.  The  nature  and  the  factual  complexity  of  the  issues 
has  made  it  impossible  for  affiant  to  limit  the  proposed 
petition  to  five  pages  and  yet  adequately  tender  the  issues 
to  this  Court. 

7.  Appendices  A,  B,  C,  D  and  E  attached  to  the  pro- 
posed second  petition  for  rehearing  are  true  and  correct 
copies  of  the  documents  or  papers  which  they  purport  to 
represent. 

Cakl  Hoppe 

Subscribed  and  sworn  to  before  me  this  11th  day  of 
March,  1966. 

(Seal)  G.  S.  Webster 

Notary  Public  in  and  for  the  City  and 
County  of  San  Francisco,  State  of 
California.  My  commission  expires 
Oct.  31,  1969. 
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SECOND  PETITION  FOR  REHEARING 


To  the  Honorable  Judges  of  the  United  States  Court  of 
Appeals  for  the  Nimth  Circuit: 

Most  resijet'tfully,  Harry  P.  Locklin  and  Elmer  J.  Brant, 
general  partners  doing  business  under  the  (inn  name  of 
Radiant  Color  Comimny,  appellants  above-named,  petition 
this  Court  to  grant  a  rehearing  of  the  above-entitled 
cause  Avith  resiDect  to  its  opinion  handed  down  November 
16,  19G1,  and  reported  at  299  F.  2d  16U  on  the  grounds 
set  forth  in  this  Petition. 


1.  One  of  the  important  issues  which  appellants  raised 
on  the  original  appeal  was  that  Switzer's  Kazenas  Patent 
No.  2,809,954  did  not  comply  with  that  provision  of  U.  S. 
Code,  Title  35,  Section  112  which  provides: 

"The  specification  shall  conclude  with  one  or  more 
claims  particularly  pointing  out  and  distinctly  claim- 
ing the  subject  matter  which  the  applicant  regards  as 
his  invention."  (Emphasis  added.) 

2.  Api)ellants  based  their  contention  upon  the  premise 
that  the  language  of  tlie  Kazenas  claims  that  the  amount 
of  melamine  is  an  amoimt  "sufficient  to  render  said  con- 
densation product  substantially  insoluble  in  aromatic  hy- 
drocarbon solvents"  did  not  fulfill  the  mandate  of  the 
statute. 

3.  In  overruling  appellants'  contention  on  that  statu- 
tory defense,  the  District  Court  made  the  determina- 
tions set  forth  in  its  opinion  of  Sei>tember  4,  1959,  a 
copy  of  which  is  attached  to  this  petition  as  Appendix 
A.  On  this  specific  defense,  the  District  Court  said  among 
other  things : 

"...  The  expression  of  the  maximmn  and  minimmn 
melamine  content  in  functional  terms  limits  the  claims 
to  the  exact  scope  of  the  invention.  Indeed,  the  func- 
tional expressions  define  the  limits  of  the  invention 
more  precisely  than  would  have  been  practically  pos- 
sible by  wholly  mathematical  expressions." 

4.  In  overruling  appellants'  contention  on  that  statu- 
tory defense,  this  Court,  in  its  opinion  of  November  16, 
1961,  made  the  determinations  set  forth  in  its  opinion,  a 
copy  of  which  is  attached  to  this  petition  as  Appendix  B. 
With  specific  reference  to  the  functional  limitation  as  de- 
fining invention  over  the  prior  art  Japanese  patent,  this 
Court  particularly  noted  that  the  District  Court  "care- 
fully considered  the  Japanese  patent  and,  apparently 
relying  on  the  testimony  of  Dr.  Hatcher  with  respect  to 
his  experiments  on  this  i>atent",  concluded  that  the  Japa- 


nese  resin  differed  from  the  Kazenas  resin  'Mn  at  least 
one  vital  res])ect  in  that  it  is  soluble  in  aromatic  hydro- 
carbons, while  the  Kazenas  resin  is  sui)stantially  in- 
soluble." 

In  overruling  the  statutory  defense,  this  Court  recog- 
nized that  "the  novelty  for  which  Switzer  contends  is  that 
this  resin  is  both  thermoplastic  and  insoluble  .  .  .",  and 
relieved  Switzer  from  the  alternative  "to  state  the  critical 
lower  limits  precisely"  because: 

"...  The  critical  point  I'emains  the  same  for  each 
melamine  compound  used.    Tt  simply  is  not  specified. 
But  whether  specified  or  imspecified  the  scope  of  the 
claim  is  precisely  that  of  the  invention." 
***** 

"...  There  is  testimony  to  the  effect  that  'sufficient 
melamine  to  render  the  resin  substantially  insoluble' 
is  a  simple,  clear  test  for  an  ordinary  chemist  to  per- 
form and  one  which  does  not  re(|uire  extensive  experi- 
mentation in  order  that  the  precise  critical  limits  be 
ascertained  in  a  particular  case.  ..." 

5.  The  testimony  of  Dr.  Hatcher  with  respect  to  his 
experiments  upon  the  Japanese  patent  and  the  Kazenas 
resin,  as  well  as  all  portions  of  his  testimony  having  any 
bearing  upon  the  contested  statutory  issue,  are  abstracted 
from  the  original  record  on  appeal  and  are  rei:)roduced 
as  Appendix  C  attached  to  this  petition.  In  summary,  the 
testimony  of  Dr.  Hatcher  shows  that: 

A.  His  experiments  for  determining  whether  the 
resin  was  substantially  insoluble  in  aromatic  hydro- 
carbon solvents  consisted  solely  of  a  single  series  of 
tests  in  which  he  ground  the  prior  art  resin  and  the 
Kazenas  Example  .5  resin  and  placed  them  in  pure 
toluene  in  August  1958,  and  demonstrated  the  ag- 
glomeration of  the  prior  art  resin  and  the  free  flowing- 
characteristics  of  the  Kazenas  Example  5  resin  to  the 
District  Court  in  January  1959,  an  elapsed  time  of 
about  four  and  one-half  months. 


B.  The  onl}^  language  in  the  patent  specification 
which  even  suggests  that  the  Kazenas  resin  con- 
tained sutticient  melairiine  to  render  the  resin  sub- 
stantially insoluble  in  aromatic  hydrocarbons  is: 

"...  The  new  resin  is  insoluble  in  many  common 
vehicles  and  can  therefore  be  suspended  in  such 
vehicles  without  coalescence  or  agglomeration." 

"The  pigments  prepared  in  the  manner  described 
in  the  foregoing  examples  are  insoluble  in  water  and 
aliphatic  hydrocarbon  solvents,  are  practically  in- 
soluble in  aromatic  hydrocarbon  solvents,  and  are 
soluble  in  ketones  and  solvent  esters.  ..." 
*  *  *  *  « 

"Based  on  these  physical  characteristics,  the  pig- 
ments may  be  used  in  vehicles  which  are  non-solvents 
for  the  pigments  to  form  various  types  of  inlvs  and 
the  like.  .  .  ." 

6.  After  tliis  Court  denied  the  earlier  Petition  for  Re- 
hearing, and  after  the  Supreme  Court  denied  a  petition 
for  the  writ  of  certiorari  and  denied  rehearing,  appellants 
adopted  one  form  of  substitute  resin  for  the  adjudicated 
resin.  While  the  accounting  proceedings  were  still  pend- 
ing, Switzer  brought  proceedings  to  have  appellants  de- 
clared in  contempt  of  court  because  of  their  manufacture 
and  sale  of  that  substitute  resin.  Such  proceedings  re- 
sulted in  a  contempt  judgment  which  this  Court  set  aside 
in  LocMin  v.  Sivitzer  Brothers,  Inc.  (9  Cir.  1965),  348  F. 
2d  244.  The  opinion  of  the  Court  is  attached  to  this  pe- 
tion  as  Appendix  D.  In  its  opinion,  this  Coui't  remanded 
the  matter 

"...  with  instructions  that  the  order  of  the  District 
Court  be  set  aside  and  that  trial  be  had  upon  the  sole 
cpiestion  whether,  in  the  4-C  resin,  the  amount  of 
melamine  utilized  is  such  as  to  bring  the  resin  within 
the  limits  of  the  claims  of  the  Kazenas  patent  as  those 
claims  are  delineated  in  our  former  opinion." 


7.  After  this  Court  handed  down  its  mandate  on  said 
last  appeal,  and  after  trial  on  the  merits,  the  District 
Court  entered  findings  of  fact  and  conclusions  of  law  in- 
corporated in  a  written  memorandum  decision  filed  Febru- 
ary 17,  1966  and  reproduced  as  Appendix  E  attached  to 
this  Petition. 

8.  On  its  face,  the  facts  found  by  the  District  Court 
on  February  17,  1966,  demonstrate  that  the  premises  upon 
wliich  the  District  Court  based  its  decision  of  September 
4,  1959  and  upon  which  this  Court  based  its  opinion  of 
November  17,  1961,  were  contrary  to  fact  in  some  respects 
and  latently  indefinite  in  other  respects,  all  as  are  set 
forth  below : 

A.  This  Court  in  its  opinion  relied  upon  the  premise 
that  once  the  resin  is  finely  ground,  it  must  remain  in- 
soluble in  aromatic  hydrocarbon  solvents  and  in  a  state 
of  free  flowing  suspension.  This  premise  underlies  the 
following  determination  of  this  Court : 

".  .  .  The  resin  nmst  be  capable  of  being  finely 
ground.  Once  ground,  it  must  remain  insoluble  in  com- 
mon paint  vehicles  or  solvents  and  in  a  state  of  free 
flowing  suspension. ' ' 

#  *  *  «  • 

"The  Kazenas  patent  is  for  a  resin  which  is  a  co- 
condensation  of  all  three  of  these  chemical  compo- 
nents and  which  is  thermoplastic  but  still  is  capable 
of  being  finely  ground  and  which  remains  insoluble 
without  agglomeration  in  aromatic  hydrocarbon  sol- 
vents." 

•  «  «  *  • 

".  .  .  If  the  fact  was  that  the  resin  would  agglom- 
erate and  would  not  remain  free  flowing.  Radiant 
could  have  established  this  by  its  own  pre-trial  experi- 
ments and  have  introduced  evidence  with  respect  to 
those  experiments  at  the  proper  time.  ..." 
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aromatic  hydrocarbon  solvent  as  a  constituent.    With  re- 
spect to  this,  the  District  Court  now  finds : 

"Further,  the  testinji  of  a  resin  in  any  pure  aro- 
matic hydrocarl)on  solvent  is  merely  an  indication  of 
the  substantial  insolubility  of  the  resin  in  a  paint 
vehicle. 

"The  mere  fact  that  resin  agglomerates  within  four 
or  more  weeks  in  a  pure  hydrocarbon  solvent,  such  as 
benzene,  does  not  necessarily  indicate  that  the  resin 
will  agglomerate  in  a  paint  vehicle  in  the  same  period 
of  time.  Pure  hydrocarbon  solvents  are  never  used 
alone  wdth  resin  in  a  paint  vehicle,  but  only  in  con- 
junction ^\^th  other  liquids  and  substances  which  in 
etTect  reduce  the  strength  of  the  pure  solvent. 

"Thus,  in  a  paint  vehicle  the  resin  will  actually 
remain  insoluble  for  a  considerably  longer  i^eriod  of 
time  than  in  a  pure  solvent. 

"As  demonstrated  at  trial  by  Switzer,  resins  made 
up  in  accordance  ^\ath  the  examples  in  the  Kazenas 
patent  have  remained  free-flowing  and  dispersable  in 
the  paint  vehicles  for  longer  than  five  years  (RT  109- 
113)." 

9.  These  facts  clearly  demonstrate  that  the  claims  of 
the  patent  fail  to  particularly  point  out  and  distinctly 
claim  the  invention  in  the  following  respects : 

(a)  The  claims  do  not  state  whether  the  test  for 
"substantially  insoluble"  should  be  qualitative  or 
quantitative  and  the  District  Court  after  a  full  hear- 
ing was  unable  to  make  a  definitive  determination  as 
to  "the  minimum  standard  for  detei'mining  the  ques- 
tion presented." 

(b)  With  respect  to  a  qualitative  definition,  the 
claims  do  not  state  how  long  the  resin  must  remain 
"substantially  insoluble."  The  District  Court  felt 
compelled  to  accept  a  lapse  of  time  between  the  date 
when  the  powdered  resin  was  placed  in  toluene  and 


the  date  when  the  observations  of  the  condition  of  the 
resin  in  the  toluene  were  made  of  less  than  one  week, 
whereas  for  purposes  of  validity,  the  District  Court 
in  the  first  instance  relied  upon  a  period  of  several 
months. 

(c)  With  respect  to  ((ualitative  tests,  the  claims  do 
not  state  whether  "substantially  insoluble"  is  a  mat- 
ter of  substance  or  a  matter  of  mere  forai.  The  Dis- 
trict Court  in  the  last  instance  found  that  all  resins 
of  this  type  will  eventually  agglomerate  in  any  pure 
aromatic  hydrocarbon  solvent,  whereas  this  Court  in 
its  original  opinion  foimd  that  the  resins  had  to  re- 
main free  flomng  in  aromatic  hydrocarbon  solvents. 

(d)  With  regard  to  quantitative  tests,  the  claims 
do  not  state  any  definite  quantity  of  solubility  Avhich 
would  be  "substantially  insoluble."  The  District 
Court  did  not  adopt  any  definite  or  distinct  quantity 
as  defining  the  difference  between  the  prior  art  Jap- 
anese resin  and  the  patented  resins  with  respect  to 
substantial  insolubility  and  Dr.  Hatcher  did  not  tes- 
tify in  this  area  at  all  on  the  original  trial. 

(e)  It  now  appears  that  the  words  "aromatic  hy- 
drocax'bon"  are  not  definite.  The  District  Court  found 
it  necessary  on  the  contempt  proceedings  to  vary  the 
ordinary  meaning  of  the  words  "aromatic  hydrocar- 
bon solvents"  by  giving  benzene  different  treatment 
than  other  aromatic  hydrocarbon  solvents — although 
benzene  has  been  recognized  as  being  the  parent  of 
all  aromatic  hydrocarbon  solvents. 

(f)  It  now  appears  that  the  word  "solvents"  is 
indefinite.  In  construing  the  term  "aromatic  hydro- 
carbon solvents"  in  the  claims,  the  District  Court 
found  it  necessary  to  distinguish  solvents  from  com- 
mon paint  vehicles. 
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10.  Tlie  facts  tlius  newly  foimd  and  the  deviations 
from  the  orijz:inal  opinions  now  found  essential  to  construe 
the  claims  establish,  appellants  submit,  that  the  claims  do 
not  particularly  and  distinctly  claim  the  invention  and 
warrant  a  reversal  of  the  original  findings  and  determina- 
tions that  such  claims  do  comply  with  the  statute.  This 
conclusion  is  supported  by  the  following  cases: 

United  Carbon  Co.' v.  Binney  Co.  (1942),  .317  U.  S. 

228; 
Standard  Brands  v.  Yeast  Corp.   (1939),  308  U.S. 

34,  at  page  38; 
Barkeij  v.  Lockheed  Aircraft  Corp.   (9  Cir.  1954), 
210  F.  2d  1,  cert.  den.  (1954),  348  U.  S.  847,  reh. 
den.  (1954),  348  U.  S.  884; 
Vitamin   Technologists   v.    Wisconsin   Alumni   Re- 
search F.  (9  Cir.  1944,  as  amended  1945),  146  F. 
2d  941,  cert.  den.  (1945),  325  U.  S.  876,  reh.  den. 
(1945),  326  U.  S.  804; 
Jones  Knitting  Corp.   v.  Morgan   (E.D.Pa.   1964), 

244  F.  Supp.  219,  at  pages  222-224; 
McCidloch    Motors    Corporation    v.    Oregon    Saw 
Clmin  Corp.   (S.D.Cai.C.D.  1964),  234   F.   Supp. 
256,  at  pages  258-259; 
Marshall  v.  Procter  £  Gamble  Manufacturing  Com- 
pany (D.Md.  1962),  210  F.  Supp.  619,  at  pages 
630-631 ;  and 
Arnico   Steel   Corp.   v.   United  States  Steel   Corp. 
(W.D.Pa.  1962),  203  F.  Supp.  654,  at  pages  656- 
657. 

Although  the  United  Carbon,  Barkeij  and  Vitamin  Tech- 
nologists cases  were  cited  in  Appellants'  Opening  Brief, 
in  No.  16,780,  pages  90-95,  Switzer  made  no  effort  to 
distinguish  any  of  them  in  its  Brief  for  Defendant-Ap- 
pellee and  tliis  Court,  quite  understandably,  in  view  of 
Switzer 's  contentions  then  made,  did  not  in  its  opinion 
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foresee  the  latent  aiubiguitics  inherent  in  the  Kazenas 
claims  making  such  cases  api)licalile.  Standard  Brands  is 
newly  cited  authority  urged  as  being  pertinent  to  in- 
definiteness  now  exposed  by  the  experimentation  which  is 
necessary  to  define  the  invention  as  now  presented  by 
Switzer.  The  remaining  eases  all  canie  down  after  this 
Court's  decision  of  November  Itj,  1961. 

The  facts  now  found  on  the  contempt  matter  and  made 
in  tlie  light  of  Switzer 's  present  contentions,  certify  that 
the  latent  ambiguities  create  a  leal  uncertainty  of  claim 
language  in  violation  of  the  statute.  The  mere  fact  that 
the  claim  language  is  susceptible  oF  the  shifting  and  vari- 
able interpietations  now  manifest  in  the  several  opinions 
proves  that  the  claims  are  not  definite. 

11.  This  petition  for  rehearing  is  based  solely  upon  the 
face  of  the  opinion  below  and  does  not  attack  the  opinion 
on  the  merits.  On  the  merits,  the  decision  below  will  be 
made  the  subject  matter  of  an  independent  appeal. 

For  the  foregoing  reasons,  petitioners  respectfully  pray 
that  this,  their  second  petition  for  reliearing,  be  granted 
and  that  this  Court  grant  reargument  on  the  question  of 
whether  the  claims  conform  with  .35  U.S.C.  112  in  the  light 
of  the  findings  which  the  District  Court  has  just  made. 
In  the  alternative  and  if  this  second  petition  for  rehear- 
ing be  denied,  petitioners  pray  that  the  denial  grant  them 
the  privilege  to  file  a  motion  for  reconsideration  of  this 
issue  in  the  District  Court  so  tliat  the  matter  of  statutory 
compliance  may  there  be  redetermined  in  the  light  of  the 
facts  brought  out  in  the  most  recent  opinion  of  the  Dis- 
trict Court. 

Respectfull}^  submitted, 
Carl  Hoppe, 
AUorneif  for  Appellants 
and  Petitioners. 
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Certificate  of  Counhkl 

I,  Car]  Iloppe,  attorney  for  Appellants,  do  hereby 
certify  that  the  foregoing  petition  for  a  rehearing  of  this 
cause  is  presented  in  good  faith  and  not  for  purpose  of 
delay. 

Carl  Hoppe. 
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leged  infringement  of  the  patent  by  Plaintiffs  and  prayed 
for  an  injunction  and  damages. 

The  patent  in  suit,  issued  on  October  15,  1957  to  Zenon 
Kazenas  and  assigned  to  Defendant,  is  for  a  thenno- 
plastic  melaniine-sulfonamide-formaldeliyde  resin  and  the 
process  for  making  such  resin.  The  Kazenas  resin  has  a 
combination  of  properties  that  make  it  particularly  useful 
for  the  manufacture  of  pigments.  It  is  friable  and  readily 
grindable  into  a  finely  divided  condition.  It  does  not  ag- 
glomerate during  grinding  inasmuch  as  it  does  not  exhibit 
cold  floAV  at  room  temperatures,  [1]  and  does  not  soften 
below  100°  C.  It  is  insoluble  in  common  paint  solvents 
such  as  aliphatic  and  aromatic  hydrocarbons,  and  hence, 
can  be  suspended  in  such  vehicles  without  coalescence  or 
agglomeration.  Yet  it  is  soluble  in  ketones  in  which  it  can 
be  dissolved  to  fonn  coating  compositions.  When  em- 
ployed with  certain  fluorescent  dyes  in  a  pigment,  the 
resin  imparts  superior  light-fastness  to  the  pigment. 

The  ingredients  employed  by  Kazenas  to  make  his  resin 
had  previously  been  in  conunon  use  in  the  manufacture  of 
resins,  but  they  had  not  theretofore  been  combined  in  the 
manner  disclosed  in  the  Kazenas  patent.  Melamine  had 
conunonly  been  reacted  with  formaldehyde  to  make  mela- 
mine aldehyde  resins  while  sulfonamide  had  commonly 
been  separately  reacted  with  formaldehyde  to  make  sul- 
fonamide-aldehyde  resins.  The  melamine-aldehyde  resins 
are  thennoset  resins,  that  is,  once  having  been  set  by 
heat,  they  are  infusible  upon  further  heating.  The  sulfona- 
mide-aldehyde  resins  are  thermoplastic,  that  is,  capable 
of  being  fused  or  softened  by  heat.  The  thermoset  mela- 
mine-aldehyde resins  are  so  hard  and  tough  that  they  are 
difficult  to  grind  and  are  insoluble  in  aromatic  and  ali- 
phatic hydrocarbons  and  in  ketones.  The  thermoplastic 
sulfonamide-aldehyde  resins  have  such  a  low  melting  point 
that  they  tend  to  agglomerate  upon  grinding  and  they  are 


soluble  in   aromatic  and   aliphatic  hydrocarbons   and  in 
ketones. 

Prior  to  the  disclosures  of  the  Kazenas  patent,  it  was 
imderstood  by  those  skilled  in  the  art  of  making  resins, 
that  melamine,  sulfonamide,  and  formaldehyde  were  com- 
l^atible  in  combination  and  that  melamine-aldehyde  resins 
could  be  modified  by  adding  sulfonamide  while  sulfona- 
mide-aldehyde  resins  could  be  modified  by  adding  mela- 
mine. But,  the  literature  introduced  to  show  the  state  of 
the  prior  art,  contains  very  meager  teachings  regarding 
particular  combinations  of  melamine,  [2]  sulfonamide,  and 
formaldehyde  that  would  produce  specific  results. 

Plaintiffs  concede  that  the  Kazenas  patent  is  not  an- 
ticipated by  any  resin  in  the  prior  art,  but  it  is  contended 
that  the  Kazenas  resin  is  not  such  an  advance  over  the 
prior  art  as  to  constitute  invention. 

Of  the  prior  art  references  cited  by  Plaintiffs,  two 
relate  to  the  modification  of  melainaine-aldehyde  resins  by 
the  addition  of  sulfonamide.  One  is  the  Widmer  and 
Fisch  Patent  No.  2,197,357  for  aminotriazine-aldehyde 
condensation  products  in  which  melamine  is  one  of  the 
preferred  aminotriazines  employed.  The  specification 
states  that  it  is  not  necessary  to  use  aminotriazine  alone 
in  the  condensation,  and  that  other  compounds  capable  of 
forming  resins  with  aldehydes,  such  as  sulfonamides,  may 
be  added.  The  specification  goes  on  to  list  a  variety  of 
properties  which  may  be  exhibited  by  the  condensation 
products  depending  upon  the  parent  material  selected  and 
the  conditions  of  the  reaction.  But,  nowhere  is  there  any 
intimation  regarding  the  result  that  might  be  anticipated 
if  sulfonamide  were  introduced  in  the  condensation  of 
melamine  and  formaldehyde.  It  is  obvious  that  the  Wid- 
mer-Fisch  patent  is  of  little  consequence  in  appraising  the 
Kazenas  resin  as  an  invention. 


The  other  reference  relating  to  the  modification  of 
nielaniino-aldehyde  resins  by  sulfonamides  is  an  article  by 
Bergen  and  Graver  in  the  September,  1947  issue  of  In- 
dustrial and  Engineering  Chemistry  entitled  "Sulfona- 
mide Plasticizers  and  Resins".  Tliis  article  discusses 
generally  the  preparation,  properties,  and  applications  of 
sulfonamide  plasticizers  and  resins.  At  one  point,  it  com- 
ments that  "Although  the  limits  of  compatibility  are  not 
sho^vn  here,  it  is  known  that  the  sulfonamides  are  com- 
patible with,  and  in  some  cases  actually  [3]  enter  into, 
the  reaction  of  various  thermosetting  plastics  such  as 
urea-formaldehyde,  melamine  formaldehyde,  and  phenol- 
formaldehyde.  Here  they  impart  an  increased  flow  or  plas- 
ticity, which  makes  possible  laminated  puncliing  stock  or 
postfonned  articles,  and  decreased  molding  pressures  and 
temperatures."  Further  on  it  states  that  "The  sulfona- 
mides are  used  by  the  plastics  industry  for  plasticizing 
thennosetting  resins,  such  as  phenol-formaldehyde,  urea- 
formaldehyde,  melamine-formaldehyde,  and  copolymer- 
ester-type  resins,  so  that  better  flow  is  obtainable  and 
lower  temperatures  and  pressures  may  be  used."  The 
entire  import  of  this  disclosure  is  that  a  thermosetting 
melamine-formaldehyde  resin,  when  modified  with  sulfona- 
mide, will  flow  at  lower  temperatures  and  pressures  prior 
to  becoming  set,  but  will  retain  its  character  as  a  ther- 
mosetting resin.  This  disclosure  certainly  would  not  sug- 
gest the  condensation  of  melamine,  sulfonamide,  and 
fonnaldehyde  to  obtain  a  thermoplastic  resin  such  as  the 
Kazenas  resin. 

The  remainder  of  the  prior  art  references  relate  to  the 
modification  of  sulfonamide-aldehyde  resins  by  the  addi- 
tion of  melamine.  Two  of  these  references,  the  Bren 
Patent  No.  1,961,579  and  the  Moss  and  White  Patent  No. 
1,873,848  on  their  face,  do  not  deal  with  the  modification 
of  sulfonamide-aldehyde  resins  with  melamine.    They  de- 


scribe  modification  by  addition  of  urea,  thiourea  or  guani- 
dine.  It  is  i)laintiffs'  contention  that  melamine  is  a 
chemical  so  closely  analogous  to  urea,  thiourea  or  guani- 
dine  that  it  could  not  constitute  invention  to  substitute 
melamine  for  any  one  of  the  three.  In  support  of  this 
contention,  plaintiffs  cite  a  paragraph  from  Chemical 
Abstracts  for  January  20,  1946  which  merely  notes  that 
a  British  patent  discloses  that  when  certain  specified 
chemicals  are  heated  together  with  one  or  more  of  such 
substances  as  urea,  thioureas,  guanidine,  and  aminotri- 
azines,  [4]  decorative  or  protective  film-forming  composi- 
tions are  obtained.  Plaintiffs  also  cite  several  published 
judicial  opinions.  Only  two  of  these  opinions  are  relevant 
at  all,  and  they  lend  slim  support  to  Plaintiffs'  argument 
that  it  would  be  routine  to  substitute  melamine  for  urea, 
thiourea,  or  guanidine.  In  re  Berger,  143  P.2d  971,  indi- 
cates that  melamine-aldehyde  resins  and  urea-aldehyde 
resins  are  analogous,  but  do  not  function  in  the  same  way 
in  all  circmnstances.  In  re  West,  160  F.2d  570,  merely 
suggests  that  urea,  tliiourea,  and  aminotriazines  have 
sufficient  common  properties  to  warrant  their  being  char- 
acterized as  a  class  in  a  ijarticular  application.  It  is 
readily  apparent  that  Plaintiffs'  references  fall  far  short 
of  teachings  that  melamine  is  so  similar  to  urea,  thiourea, 
or  guanidine  that  one  could  substitute  it  for  any  one  of 
the  three  in  the  making  of  resins  and  expect  to  obtain 
the  same  result. 

But,  even  assuming  that  melamine  were  regarded  in  the 
art  as  the  equivalent  of  urea,  thiourea,  and  guanidine,  the 
Bren  patent  and  the  Moss-White  patent  describing  the 
modification  of  sulfonamide-aldehyde  resins  by  addition 
of  these  substances  would  not  suggest  that  the  addition 
of  melamine  to  a  sulfonamide-aldehyde  resin  would  pro- 
duce a  resin  with  the  properties  of  the  Kazenas  resin.  The 
Bren  patent  merely  discloses  that  the  fonnation  of  bubbles 


ill  products  niohlod  from  a  suli'onamide-aldehyde  resin  can 
be  prevented  by  addinj?  sufficient  urea,  thiourea,  or  guani- 
diiic  to  react  witli  any  aldehyde  released  in  gaseous  state 
when  the  resin  is  heated. 

The  Moss-White  patent  relates  primarily  to  the  prepa- 
ration of  a  toluene  sulfonaniide-aldehyde  resin  compatible 
with  derivatives  of  cellulose.  A  modification  of  this  resin 
with  urea  is  described  as  follows :  [.5] 

"In  another  mode  of  carrying  out  our  invention  5  to 
10%  of  urea  as  [sic]  added  to  the  initial  reactants,  and 
the  subsequent  steps  are  carried  out  as  already  described. 
We  have  further  found  that  tliis  resin  is  not  permanently 
fusible  in  the  way  in  which  tliis  term  is  conunonly  used  in 
resin  literature.  If  the  unproved  resin,  as  herein  de- 
scribed, is  held  at  a  temperature  of  160-200°  C,  preferably 
about  175°  C,  for  from  4  to  8  hours,  it  is  converted  into 
a  dark,  greenish  brown  resin,  which  consists  almost  en- 
tirely of  two  crystalline  substances,  both  of  which  are 
largely  insoluble  in  benzene.  The  exact  composition  and 
formula  of  these  substances  cannot  be  given.  However, 
one  of  them,  in  the  crude  state  in  which  it  separates  from 
the  benzene  solution,  melts  at  140-150°  C,  whilst  the 
second  one  melts  at  160-162°  C,  and  on  recrystaUizing 
from  alcohol  or  xylene  it  melts  sharply  at  165°  C." 

Plaintiffs  contend  that  this  description  discloses  that 
the  modification  of  a  sulfonamide-aldehyde  resin  with  urea 
will  produce  a  thermoplastic  resin  substantially  insoluble 
in  aromatic  hydrocarbon  solvents  with  a  high  melting 
point,  similar  to  the  Kazenas  resin.  But,  the  Moss-White 
disclosure  is  oliscure  in  several  respects.  It  is  not  at  all 
clear  that  the  statement  that  the  resin  "is  not  perma- 
nently fusible"  means  that  it  is  thermoplastic,  for  this 
statement  could  be  taken  to  mean  that  the  resin  is  not 
permanently  capable  of  being  melted  and  is  therefore 
thermosetting.   The  explanation  that  the  resin  consists  of 


two  compounds  both  largely  insoluble  in  benzene,  which 
separate  independently  from  a  benzene  solution  and  in- 
dividually recrystallize  from  xylene  does  not  indicate 
that  the  descril)ed  resin  is  a  homogeneous  resin,  itself, 
substantially  insoluble  in  aromatic  hydrocarbons.  More- 
over, the  described  resin  differs  significantly  from  the 
clear  Kazenas  resin,  in  that  it  is  a  dark,  greenish  brown. 
It  is  not  at  all  reasonable  to  assmne  that  the  Moss-White 
disclosure  would  point  the  way  to  the  Kazenas  resin  even 
if  melamine  were  taken  to  be  the  equivalent  of  urea. 

The  only  i)rior  art  reference  specifically  describing  the 
modification  of  a  sulfonamide-aldehyde  resin  wth  mela- 
mine is  the  Japanese  Patent  No.  181,405  for  a  method  of 
producing  a  [G]  lughly  waterproof  para-toluol-sulfamide 
resin  of  a  high  melting  point. 

The  Japanese  patent  discloses  tliat  the  reaction  of  para- 
toluol-sulfamide  and  formalin  with  a  small  amount  of 
melamine  will  produce  a  resin  which  has  greater  Avater- 
I^roofness  and  a  substantially  liigher  melting  point  than 
a  conventional  para-toluol-sulfanude  resin,  but  whicli  re- 
tains the  other  characteristics  of  such  a  resin.  The  Japan- 
ese resin,  as  described  in  the  patent,  thus  has  properties 
similar  to  those  of  the  Kazenas  resin  in  that  it  is  thermo- 
plastic and  has  a  relatively  high  melting  point,^  but  it 
differs  in  at  least  one  vital  resjiect  in  that  it  is  soluble  in 
aromatic  hydrocarbons,  wliile  the  Kazenas  resin  is  sub- 
stantially insoluble.  Both  the  Japanese  resin  and  the 
Kazenas  resin  are  composed  of  a  sulfonamide,  an  alde- 


lA  softening  point  of  122°  C  was  claimed  for  the  Japanese 
resin.  Yet,  Plaintiffs'  expert  and  Defendant's  expert  testified 
that  upon  testing  a  sample  of  the  Japanese  resin  prepared  by 
them,  the,y  respectively  found  that  it  softened  at  81°  and  89°  C. 
Consequently,  if  the  patentable  novelty  of  the  Kazenas  resin 
were  dejjendent  upon  its  melting-  point,  the  Court  could  not 
accept  the  .Japanese  patent  as  prior  art  in  fact  disclosing  a 
method  of  modifying  a  sulfonamide-aldehyde  resin  with  mela- 
nnne  to  obtain  a  resin  with  a  high  melting  point. 
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hyde,  luul  nielamine,  but  in  critically  different  proportions. 
The  most  significant  difference  is  in  the  amount  of  mela- 
niine.  The  Japanese  patent  specifies  a  "small"  amount 
of  melamine  which,  in  the  single  example  set  forth  in 
the  patent,  is  5%  by  weight  of  the  para- toluol-sulf amide 
employed.  The  Kazenas  patent  teaches  the  use  of  a  sub- 
stantial amount  of  melamine  or  melamine  derivative 
ranging  in  amount  from  11  to  50%  by  weight  of  the  sul- 
fonamide. Kazenas  also  teaches  the  use  of  a  greater 
amount  of  aldehyde  in  relation  to  the  sulfonamide. 

Plaintiffs  urge  that  it  did  not  constitute  invention  for 
Kazenas  to  vary  the  proportion  of  melamine  and  aldehyde 
to  achieve  substantial  insolubility  in  aromatic  hydrocar- 
bons. But,  the  Japanese  [7]  patent,  itself,  does  not  even 
suggest  the  possibility  that  a  greater  proportion  of  mela- 
mine and  aldehyde  might  i)roduce  a  resin  substantially 
insoluble  in  aromatic  hydrocarbons.  Indeed,  it  would  dis- 
courage experimentation  along  these  lines.  Since  the 
patent  states  that,  except  for  greater  waterproofness 
and  a  higher  melting  point,  the  Japanese  resin  does  not 
lose  the  characteristics  of  a  conventional  para-toluol-sulfa- 
mide  resin,  one  could  only  conclude  that  the  modification 
with  melamine  does  not  affect  its  solubility  in  aromatic 
hydrocarbons. 

It  is  possible  that  the  mere  fact  that  melamine-aldehyde 
resins  were  known  to  be  insoluble  in  aromatic  hydrocar- 
bons might  suggest  to  a  skilled  chemist  that  the  modifica- 
tion of  a  sulfonamide-aldehj'de  resin  with  melamine  might 
make  the  resin  less  soluble  in  aromatic  hydrocarbons.  But, 
it  could  not  have  been  anticii>ated  that  sufficient  melamine 
could  be  use<l  to  achieve  substantial  insolubility  in  aro- 
matic hydrocarbons  without  simultaneously  making  the 
resin  thermosetting.  Nor,  was  there  any  basis  for  expect- 
ing that  the  reaction  of  melamine  wth  sulfonamide  and 
an  aldehyde  would  produce  a  resin  having  the  insolubility 
in  aromatic  hydrocarbons  characteristic  of  a  melamine- 


aldehyde  resin,  but  retaining  the  ketone  solubility  char- 
acteristic of  a  sulfonamide-aldehyde  resin. 

The  sum  and  substance  of  the  teachings  of  the  prior  art, 
including  the  Japanese  patent,  was  that  the  properties  of 
nielaniine-aldehyde  resin  could  be  modified  to  some  extent 
by  adding  a  small  amount  of  a  sulfonamide,  and  that  the 
properties  of  a  sulfonamide-aldehyde  resin  could  be  modi- 
fied by  adding  a  small  amount  of  melamine.  These  teach- 
ings were  narrow  ones.  They  did  not  constitute  such  im- 
portant and  substantial  discoveries  that  the  ordinary 
capable  chemist  could  carry  on  from  that  point  and  in 
normal  course  produce  the  Kazenas  resin.-  [8]  The  Ka- 
zenas  patent  discloses  the  new  and  broader  concept  that 
melamine  and  a  sulfonamide,  each  in  a  relatively  sub- 
stantial quantity,  could  be  reacted  together  with  an  alde- 
hyde to  produce  a  distinct  resin  having  some  of  the 
properties  of  a  sulfonamide-aldehyde  resin,  and  some  of 
the  properties  of  a  melamine-aldehyde  resin,  and  other 
properties  which  are  miique.  The  Kazenas  resin  repre- 
sented a  new  arrangement  of  ingredients  that  produced  a 
new,  unexpected  and  useful  result.  The  Court  is  satisfied 
that  it  was  such  an  advance  over  the  piior  art  as  to  con- 
stitute invention. 

Apart  from  their  contention  that  the  Kazenas  resin  did 
not  amount  to  an  invention,  Plaintiffs  contest  the  validity 
of  the  Kazenas  patent  on  the  basis  of  several  claimed  de- 
fects in  the  patent  itself. 

Plaintiffs  first  urge  that  because  the  essence  of  the 
Kazenas  invention  is  the  relative  proportions  of  the  com- 
ponents of  his  resin,  the  patent  lacks  validity  in  failing 
to  disclose  or  claim  any  critical  limits.  But,  Plaintiffs' 
view  could  only  be  sustained  by  a  hypercritical  and  piece- 
meal analysis  of  the  patent.    The  Court  is  satisfied  both 


-Aluminum  Co.  of  America  v.  Thompson  Products,  122  F.  2d 
796  (6  Cir.  1941)  ;  Rohm  &  Haas  Company  v.  Roberts  Chemicals, 
245  P.  2d  693  (4  Cir.  1957). 
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from  its  own  reading  of  the  patent  and  the  expert  testi- 
mony, that  anyone  with  a  modicmn  of  skill  in  tlie  resin 
art  upon  examining  the  Kazenas  patent  in  its  entirety 
would  clearly  understand  that  the  relative  proportions  of 
melamine,  sulfonamide,  and  aldehyde  nmst  be  maintained 
witliin  a  limited  range  in  order  to  produce  a  resin  that 
would  be  thermoplastic,  have  a  high  melting  point,  and 
be  substantially  insoluble  in  aromatic  hydrocarbons.  The 
Court  is  further  satisfied  that  the  critical  range  is  set 
forth  with  sufficient  precision  that  anyone  skilled  in  the 
art  could  readily  perceive  its  limits. 

Plaintiffs '  expert  testimony  to  the  effect  that  the  upper 
and  lower  limits  specified  in  the  patent  are  not  in  fact 
[9]  critical  was  not  convincing.  Upon  cross-examination 
the  testimony  of  Plaintiffs'  expert  tended  to  confirm  the 
teaching  of  the  patent  that  the  melamine  component 
should  not  exceed  50%  by  weight  of  the  sulfonamide.  The 
experiments  performed  by  Plaintiffs'  expert  to  test  the 
properties  of  resin  samples  prepared  in  accordance  with 
the  examples  in  the  Kazenas  patent,  in  the  opinion  of  the 
Court,  are  not  reliable  evidence  to  support  Plaintiffs' 
contention  that  as  one  approaches  the  lower  limit  of  the 
critical  range  within  which  the  melamine  content  may  be 
varied  the  proportion  of  melamine  is  inadequate  to  pro- 
duce the  aromatic  hydrocarbon  insolubility  claimed  by  the 
patent.  These  experiments  were  limited  in  nmuber.  Some 
of  the  examples  were  admittedly  not  carried  out  strictly 
in  accordance  with  the  instructions.  Some  of  the  experi- 
ments which  were  repeated  had  inconsistent  results  that 
were  not  satisfactorily  accounted  for.  There  is  an  un- 
explained inconsistency  in  the  testimony  that  the  sample 
of  example  3  was  insoluble  in  toluene  while  the  sample  of 
example  4  was  not  although  both  examples  call  for  an 
almost  identical  proportion  of  the  melamine  component. 

Several  asserted  defects  in  the  claims  are  contended  by 
Plaintiffs  to  invalidate  the  Kazenas  patent.    It  is  urged 
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that  the  claims  are  void  because  the  maxiniuiu  and  mini- 
mum limits  of  the  melamine  compound  are  expressed 
partially  in  functional  terms.  The  language  comiDlained 
of  is  that  which  states  that  the  melamine  compound  should 
be  ' '  sufficient  to  render  said  condensation  product  substan- 
tially insoluble  in  aromatic  hydrocarbon  solvents  but  in- 
sufficient to  render  it  thermosetting."  Plaintiffs  cite  a 
multitude  of  cases  in  supijort  of  the  argument  that  this 
functional  expression  invalidates  the  claims.  But,  none 
of  these  cases  holds  that  claims  employing  functional 
expressions  to  define  the  claimed  invention  are  per  se 
invalid.  In  all  of  the  cases  relied  upon  by  Plaintiffs  the 
claims  were  [10]  disapproved  because  under  the  particu- 
lar circumstances  the  use  of  functional  expressions  either 
left  the  description  of  the  invention  too  vague  or  made 
the  claim  broader  than  the  invention.  The  functional  ex- 
pressions employed  in  the  Kazenas  claims  do  not  have 
either  of  these  objectionable  results.  When  the  general 
description,  the  specific  examples,  and  the  claims  are  read 
together,  the  invention  is  so  plainly  defined  that  no  one 
skilled  in  the  art  should  have  any  difficulty  in  practicing 
it.  The  expression  of  the  maximum  and  minimum  melamine 
content  in  functional  terms  limits  the  claims  to  the  exact 
scope  of  the  invention.  Indeed,  the  functional  expressions 
define  the  limits  of  the  invention  more  precisely  than 
would  have  been  practically  jjossible  by  wholly  mathe- 
matical expressions. 

Plaintiffs  also  urge  that  the  inclusion  in  the  claims  of 
the  expression  that  the  amount  of  melamine  compound 
is  "sufficient  to  render  said  condensation  product  substan- 
tially insoluble  in  aromatic  hydrocarbon  solvents"  in- 
validates the  claims  because  the  minimmn  melamine 
proportion  is  not  described  in  the  specification.  This  is 
simply  a  restatement  of  the  argmnent  that  it  was  im- 
proper to  claim  the  minimmn  melamine  content  in 
functional  terms.    For,  as  has  been  noted,  it  would  be 
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objectionable  to  claim  an  element  of  an  invention  in  func- 
tional terms  if  the  result  was  that  such  element  was 
inadequately  described  in  the  specification.  But,  it  would 
l)e  readily  apparent  to  anyone  skilled  in  the  art  from  the 
description  of  the  invention  that  a  sufficient  quantity  of 
melamine  would  be  just  as  essential  to  achieve  aromatic 
hydrocarbon  insolubility  as  it  would  be  to  obtain  the  high 
melting  point  wliich  is  specifically  stated  to  be  dependent 
upon  adequate  melamine.  The  specification  affords  an 
adequate  guide  as  to  what  this  minimum  quantity  should 
be.  The  general  description  and  the  specific  examples 
teach  that  the  melamine  component  content  may  [11]  be 
varied  from  11  to  50  per  cent  by  weight  of  the  sulfona- 
mide component  depending  upon  the  particular  form  of 
melamine  component  employed.  It  is  stated  that  the  pre- 
ferred amount  of  unmodified  B-state  melamine-aldehyde 
resin,  the  form  of  melamine  component  to  be  used  most 
sparingly,  is  one-fifth  or  20%  by  weight  of  the  suKona- 
mide  component.  The  tenor  of  the  description  as  a  whole 
is  that  a  fairly  substantial  amount  of  melamine  compo- 
nent should  be  used.  In  tliis  context,  examples  two  and 
five,  in  which  the  specified  amomit  of  melamine  is  re- 
spectively 11%  and  13%  by  weight  of  the  sulfonamide 
component,  constitute  an  adequate  guide  as  to  the  mini- 
mum amount  of  melamine  that  vdU  be  effective  to  render 
the  resin  substantially  insoluble  in  aromatic  hydrocarbons. 

Plaintiffs  further  contend  that  the  language  that  the 
amount  of  melamine  compound  is  "sufficient  to  render 
said  condensation  product  substantially  insoluble  in  aro- 
matic hydrocarbon  solvents"  invalidates  the  claims  be- 
cause it  was  added  by  amendment  to  the  patent  application 
without  being  supported  by  a  supplementary  oath  and 
after  intervening  rights  had  accrued.  There  is  no  merit 
to  this  argument  because  the  language  complained  of  did 
not  constitute  new  matter.  The  general  description  and 
the  specific  examples  were  included  in  the  original  appli- 
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cation  in  substantially  the  same  form  as  they  appear  in 
the  patent.  As  has  been  previously  stated,  anyone  skilled 
in  the  art  could  readily  perceive  from  the  general  descrip- 
tion and  the  examples  that  there  would  be  a  minimum 
amount  of  melamine  necessary  to  render  the  resin  sub- 
stantially insoluble  in  aromatic  hydrocarbons,  even  though 
the  description  does  not  say  so  in  so  many  words.  And, 
the  description  and  exami^les  sufficiently  demonstrate  what 
the  minimum  amount  is. 

Plaintiffs  attack  the  validity  of  a  number  of  the  [12] 
Kazenas  claims  which  claim  a  large  class  of  melamine 
components  and  a  large  class  of  sulfonamide  components 
on  the  grovmd  that  defendant  has  not  showTi  that  all  of 
the  members  of  each  class  are  operable.  But  Plaintiffs 
have  cited  no  authority  and  the  Court  is  aware  of  none 
that  places  such  a  burden  on.  the  defender  of  a  patent.  In 
all  of  the  cases  cited  by  Plaintiffs  some  members  of  the 
class  of  compomids  embraced  by  claims  held  to  be  invalid 
were  in  fact  shown  to  be  inoperative.  Plaintiffs  intro- 
duced no  evidence  showing  that  any  members  of  the 
classes  of  compounds  within  the  scope  of  the  Kazenas 
claims  are  inoperative  nor  even  any  evidence  that  would 
suggest  that  some  might  be  inoperative.  Merely  because 
the  classes  of  components  claimed  are  large  ones  is  no 
basis  for  assmning  that  some  of  their  members  are  in- 
operative. 

The  Court  concludes  that  there  is  no  invalidity  in  the 
Kazenas  patent.^  In  respect  to  the  issue  of  infringement, 
the  record  clearly  sustains  the  contention  of  Defendant 
that  Plaintiffs  have  infringed  claims  1-4  and  claim  9  of 
the  Kazenas  patent.  [13] 


^Since  the  Court  has  concluded  that  the  Kazenas  resin  is  not 
dependent  for  patentable  novelty  upon  the  fact  that  it  is  com- 
pletely condensed,  it  is  unnecessary  to  discuss  Plaintiffs'  argu- 
ment that  patentable  novelty  may  not  be  predicated  upon  that 
feature  of  the  Kazenas  resin. 
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Opinion  of  the  Court  of  Appeals  for  the  Ninth  Circuit 
filed  November  16,  1961,  as  reported  in  299  F.2d  160. 

Harry  P.  LOCKLIN  and  Elmer  J.  Brant,  General  partners  doing  business 
under  the  firm  name  of  Radiant  Color  Company,  Appellants, 

V. 

SWITZER  BROTHERS,  INC.,  a  corporation.  Appellee. 

No.  16780. 

United  States  Court  of  Appeals 
Ninth  Circuit. 

Nov.  16,  1961. 

Eehearing  Denied  Dec.  26,  1961. 

Certiorari  Denied  April  23,  1962. 
See  82  S.Ct.  950. 

Action  for  determination  that  Patent  No.  2,809,954  for 
resin  useful  in  manufacture  of  pigments  and  for  process 
of  obtaining  that  resin  was  invalid  and  not  infringed, 
wherein  patentee  counterclaimed  charging  infringement. 
The  United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  Southern  Division,  Louis  E.  Goodman, 
Chief  Judge,  niled  that  patent  was  valid  and  infringed 
and  appeal  was  taken.  The  Court  of  Appeals,  Merrill, 
Circuit  Judge,  held  that  fact  that  some  preliminary  testing 
was  required  to  determine  proper  portion  of  substance  to 
be  used  to  produce  resin  did  not  render  claim  invalid, 
where  it  appeared  that  amount  needed  could  be  deter- 
mined by  simple  clear  test  not  requiring  extensive  experi- 
mentation, and  that  patent  was  valid  and  infringed. 

Affirmed. 

1.    Patents  (Key)  20 

Test  in  determining  whether  varying  of  proportions 
can  constitute  invention  is  whether  it  brings  about  mere 
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improvement  in  already  discovered  result,  or  accomplishes 
new  and  unexpected  result. 

2.  Patents  (Key)  118.3 

Claim  must  be  sufficiently  clear  to  allow  others  to  re- 
produce result  at  end  of  monopoly  period  and  to  enable 
contemporary  inventors  to  ascertain  whether  or  not  they 
are  infringing. 

3.  Patents  (Key)  118.8 

That  some  preliminary  testing  was  required  to  de- 
termine i^roper  portion  of  substance  to  be  used  to  pro- 
duce patented  resin  did  not  render  claim  invalid,  where 
it  appeared  that  amount  needed  could  be  determined  by 
simple  clear  test  not  requiring  extensive  experimentation. 

4.  Patents  (Key)  118.6 

That  limits  of  substance  to  be  used  in  patented  chemical 
product  were,  in  claims,  stated  in  functional  language  did 
not  render  patent  invalid. 

5.  Patents  (Key)  314 

Whether  steps  followed  by  chemist,  who  reproduced 
patented  product,  were  of  type  i-equiring  expert  as  dis- 
tinguished from  ordinary  industrial  chemist  was  for  trial 
court. 

6.  Patents  (Key)  109 

Where  feature  of  insolubility  of  resin  useful  in  manu- 
facture of  pigments  was  disclosed  in  specification  of  orig- 
inal application,  although  its  bearing  upon  critical  limit 
of  amount  of  melamine  to  be  used  was  not  expressed,  and 
amendment  stated  limitation  implicit  in  specifications,  but 
not  explicit  in  claims  themselves,  no  intervening  public 
rights  attached  to  insolubility  feature  of  jiatent  and  no 
supplemental  oath  was  required.  35  U.S.C.A.  §  112. 
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7.  Patents  (Key)  118.17 

Defender  of  patent  for  resin  useful  in  manufacture  of 
pigments  was  not  required  to  establish  effectiveness  of 
each  member  of  broad  class  of  melamine  derivatives  that 
would  l>e  effective  to  produce  alleged  novel  result. 

8.  Patents  (Key)  328 

Patent  No.  2,809,954  for  resin  useful  in  manufacture  of 
pigments  and  for  process  of  obtaining  that  resin  was  valid 
and  infringed. 

9.  Federal  Civil  Procedure  (Key)  2016 

Rejection  of  new  matters  of  evidence  sought  to  be  in- 
troduced in  post-trial  proceedings  was  discretionary. 

10.  Federal  Civil  Procedure  (Key)  2016 

Time  for  testing  of  proof  is  time  for  trial  and  rights 
of  litigants  cannot  be  held  in  abeyance  in  order  that  hind- 
sight may  provide  more  accurate  appraisal  of  evidence. 

11.  Patents  (Key)  315 

Denial  of  new  trial,  sought  by  party  formd  to  be  patent 
Infringer,  upon  ground  of  unclean  hands,  and  refusal  to 
delay  judgment  in  order  that  hearing  might  be  had  on 
newly  tendered  issues  was  discretionary. 


Carl  Hopi)e  and  James  F.  Mitchell,  San  Francisco,  Cal., 
for  apijellants. 

Flehr  &  Swain  by  John  F.  Swain,  San  Francisco,  Cal., 
for  appellee,  Hill,  Sherman,  Meroni,  Gross  &  Simpson, 
by  Benjamin  H.  Sherman  and  Richard  M.  S.  Manahan, 
Chicago,  111.,  of  counsel. 
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Before  BAKNES,  JERTBERd  and  MERRILL,  Circuit 

Judges. 

MERRILL,  Circuit  Judge. 

ApiJellants,  doing  business  in  California  as  Radiant 
Color  Conijiany,  are  manufacturers  of  fluorescent  paints. 
They  have  taken  this  appeal  from  a  judgment  deter- 
mining that  they  have  infringed  a  patent  held  by  appellee. 
The  parties  hereafter  shall  be  referred  to  as  "Radiant" 
(appellants)  and  "Smtzer"  (appellee). 

Suit  was  originally  brought  by  Radiant.  It  had  been 
notified  by  Switzer  that  certain  of  its  pigments  infringed 
Switzer's  resin  patent  number  2,808,954.  This  action  was 
brought  seeking  declaratory  relief:  a  determination  that 
the  patent  in  question  was  invalid  and  was  not  infringed. 
S^\'itzer  counterelaimed,  charging  Radiant  with  infringe- 
ment and  asking  injunctive  relief.  The  district  court  riiled 
that  the  patent  was  valid  and  infringed  and  granted  Smt- 
zer  relief  in  accordance  with  these  determinations. 

The  patent  in  question  was  issued  October  15,  1957,  to 
Zenon  Kazenas  and  subsequently  was  assigned  to  Switzer. 
It  is  for  a  resin  useful  in  the  manufacture  of  pigments 
and  for  the  process  of  obtaining  that  resin.  A  preliminary 
consideration  of  the  characteristics  and  chemical  compo- 
nents of  such  resins  is  essential  to  any  discussion  of  the 
issues  presented  by  this  appeal. 

Such  resins  are  classified  industrially  as  "thermo- 
setting" and  "thermoplastic."  A  thermosetting  resin  is 
one  wliich,  upon  heating  in  a  mold,  hardens  to  form  an 
infusible  "thermoset"  resin  that  no  longer  can  be  softened 
or  fused  by  heating.  A  thermoplastic  resin,  in  contrast, 
can  be  softened  or  fused  by  heat  repeatedly. 

For  resins  satisfactorily  to  be  incorporated  into  pig- 
ments, certain  characteristics  are  important.  The  resin 
must  be  capable  of  being  finely  ground.    Once  ground,  it 
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must  remain  insolul>le  in  conmion  paint  vehicles  or  sol- 
vents and  in  a  state  of  free  flowing  suspension. 

Thermo  setting  resins,  being  tough  and  hornlike,  are 
generally  difficult  to  grind.  Theniioplastic  resins  generally 
are  also  difficult  to  grind  due  to  their  tendency  to  ball  up 
or  "agglomerate"  at  the  temperatures  encountered  during 
grinding.  Furthermore,  they  generally  do  not  remain  in  a 
free  flowing  state  of  susiiension  in  common  paint  vehicles, 
but  again  tend  to  agglomerate. 

We  are  here  concerned  with  three  chemical  components : 
melamines,  sulfonamides  and  aldehydes.  These  compo- 
nents and  their  characteristics  were  discussed  in  some 
detail  by  Dr.  David  B.  Hatcher,  an  expert  witness  called 
by  Switzer. 

Melamine  and  sulfonamide  are  basic  resin  ingredients. 
Aldehyde  was  described  as  "the  linker,  you  might  call  it 
the  glue,  between  the  larger  molecules"  of  melamine  or 
sulfonamide.  Where  melamine  alone  is  reacted  with  an 
aldehyde,  the  result  is  a  "self -condensed"  resin,  the  mole- 
cules of  melamine  condensing  with  each  other  through 
reaction  with  the  aldehyde.  Similarly,  a  sulfonamide-alde- 
hyde  resin  is  a  self -condensation.  "Co-condensation"  oc- 
curs where  two  unlike  molecules  are  reacted  together. 

Dr.  Hatcher  testified,  "Normally,  melamine  is  resistant 
to  co-condensation.  It  has  a  tendency  to  condense  with 
itself  so  that  most  efforts  to  co-condense  it  are  unsuccess- 
ful. What  results  is  not  a  single  resin  resulting  from  co- 
condensation  *  *  *  but  a  mixture  of  self-condensed 
resins."  Further,  melamine  resins  are  normally  thermo- 
set  with  considerable  strength  and  resistance  to  criunbling 
and  breaking. 

Sulfonamide  resins,  on  the  other  hand,  are  normally 
thenuoplastic  and  soluble  in  aromatic  solvents. 

The  Kazenas  patent  is  for  a  resin  which  is  a  co-conden- 
sation of  all  three  of  these  chemical  components  and  which 


19 


is  thennoplastie  but  still  is  capable  of  being  finely  ground 
and  which  remains  insoluble  "without  agglomeration  in 
aromatic  hydrocarbon  solvents.' 

Upon  this  appeal  Radiant  attacks  the  validity  of  the 
Kazenas  patent  upon  five  separate  grounds. 

The  first  issue  is  presented  by  Radiant's  contention  that 
the  Kazenas  patent  is  lacking  in  patentable  novelty.  The 
prior  art  upon  which  Radiant  mainly  relies  is  a  Japanese 
patent,  the  Matsuo  and  Nitta  Patent  No.  181,405,  issued 
in  1950.  This  patent,  Radiant  asserts,  discloses  a  thermo- 
plastic resin  made  by  co-condensing  formaldehyde,  sul- 
fonamide and  melamine. 

The  district  court  carefully  considered  the  Japanese 
patent  and,  apparently  relying  on  the  testimony  of  Dr. 
Hatcher  with  respect  to  his  experiments  upon  this  patent, 
concluded : 

"The  Japanese  resin,  as  described  in  the  patent, 
thus  has  properties  similar  to  those  of  the  Kazenas 
resin  in  that  it  is  thermoplastic  and  has  a  relatively 
high  melting  point,  but  it  differs  in  at  least  one  vital 
respect  in  that  it  is  soluble  in  aromatic  hydrocarbons, 
while  the  Kazenas  resin  is  substantially  insoluble." 


iRadiaiit  was  found  to  have  infringed  Claims  1,  2,  3,  4  and  9 
of  the  Kazenas  patent.  Claim  2  is  typical.   It  provides: 

"A  completely  condensed,  thermoplastic  resin  consisting  essen- 
tially of  the  conden-sation  product  of  at  least  one  aldehyde  com- 
ponent entirely  selected  from  the  class  consisting  of  formalde- 
hyde and  paraformaldehyde,  at  least  one  aromatic  monosulfona- 
mide  having  two  reactive  amide  hydrogens,  where  the  sulfona- 
mide group  is  attached  directly  to  the  aromatic  nucleus  through 
the  sulfur  atom,  and  at  least  one  melamine  compound  selected 
from  the  class  consisting  of  melamine,  alkyl  melamines  having 
no  more  than  one  alkyl  suljstituted  amido  nitrogen,  and  mono- 
hydric  Alkanol  modified  methylol  and  alkyl  methylol  melamines, 
the  amount  of  said  melamine  compound  being  an  amount,  not 
exceeding  50%  by  weight  of  the  aromatic  monosulfonamide,  suf- 
ficient to  render  said  condensation  product  substantially  in- 
solulile  in  aromatic  hydrocarbon  solvents  but  insufficient  to 
render  it  thermosetting." 


20 

The  court  then  pointed  out : 

"Both  the  Japanese  resin  and  the  Kazenas  resin 
are  composed  of  a  sulfonamide,  an  aldehyde,  and 
melamine,  but  in  critically  different  proportions.  The 
most  significant  difference  is  in  the  amount  of  mela- 
mine. The  Japanese  patent  specified  a  'small'  amount 
of  melamine  whicli,  in  the  single  example  set  forth 
in  the  patent,  is  57©  by  weight  of  the  para-toluol- 
sulfamide  employed.  The  Kazenas  patent  teaches  the 
use  of  a  substantial  amount  of  melamine  or  melamine 
derivative  ranging  in  amount  from  11  to  507c  by 
weight  of  the  sulfonamide.  Kazenas  also  teaches  the 
use  of  a  greater  amount  of  aldehyde  in  relation  to  the 
sulfonamide. ' ' 

Radiant  contends  that  a  mere  varjdng  in  proportions 
cannot  constitute  novelty  and  invention  and  that  this  is  all 
that  the  Kazenas  patent  adds  to  the  Japanese  patent. 

The  general  rule  as  stated  in  Smith  v.  Nichols,  1874,  21 
Wall.  112,  88  U.S.  112,  119,  22  L.Ed.  566,  is: 

"*  *  •  a  mere  carrying  forward  of  new  or  more  ex- 
tended application  of  the  original  thought,  a  change 
only  in  fonn,  proportions,  or  degree,  the  substitution 
of  equivalents,  doing  substantially  the  same  tiling  in 
the  same  way  by  substantially  the  same  means  with 
better  results,  is  not  such  invention  as  ^vill  sustain  a 
patent. ' ' 

In  Greene  Process  Metal  Company  v.  "Washington  Iron 
Works,  9  Cir.,  1936,  84  F.2d  892,  893,  this  Court  held  un- 
patentable a  discovery  described  as  follows: 

"Greene's  alleged  discovery  was  that  the  desired 
result — removal  of  sulfur  and  other  impurities  from 
iron  or  steel — might  be  accomplished  more  effectively 
and  more  economically  by  increasing  the  percentage 
of  silica  in  the  slag  used  for  that  purpose.  *  *  *" 

[1]  The  test  would  seem  to  be  whether  the  varying  of 
proportions   brings    about   a   mere    improvement    in    the 
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already  discovered  result  or,  on  the  other  hand,  accom- 
])lishes  a  now  and  unexpected  result.  In  Application  of 
Aller,  Court  of  Customs  and  Patent  Aiij^eals,  1955,  42 
CCPA  824,  220  F.2d  454,  456,  it  is  stated: 

"Normally,  is  is  to  be  expected  that  a  change  in 
temperature,  or  in  concentration,  or  in  both,  would 
be  an  unpatentable  modification.  Under  some  circum- 
stances, however,  changes  such  as  these  may  impart 
patentaliility  to  a  process  if  the  particular  ranges 
claimed  produce  a  new  and  unex})ected  result  which 
is  different  in  kind  and  not  merely  in  degree  from 
the  results  of  the  prior  art.  *  *  *  Such  ranges  are 
termed  'critical'  ranges,  and  the  applicant  has  the 
burden  of  ])roving  such  criticality.  *  *  *  However, 
even  though  applicant's  modification  results  in  great 
improvement  and  utility  over  the  prior  art,  it  may 
still  not  be  patentable  if  the  modification  was  within 
the  capabilities  of  one  skilled  in  the  art.  *  *  *  More 
particularly,  where  the  general  conditions  of  a  claim 
are  disclosed  in  the  prior  art,  it  is  not  inventive  to 
discover  the  optimum  or  workable  ranges  by  routine 
experimentation.  *  *  *" 

With  reference  to  Radiant's  contention  that  the  Ka- 
zenas  i^atent  lacked  invention,  the  district  court  stated: 
"Plaintiffs  urge  that  it  did  not  constitute  invention 
for  Kazenas  to  vary  the  jjroportion  of  inelamine  and 
aldehyde  to  achieve  substantial  insolubility  in  aro- 
matic hydrocarbons.  But  the  Japanese  patent  itself 
does  not  even  suggest  the  possibility  that  a  greater 
projjortion  of  melajnine  and  aldehyde  might  produce  a 
resin  substantially  insoluble  in  aromatic  hydrocar- 
bons. Indeed,  it  would  discourage  experimentation 
along  these  lines.  Since  the  ])atent  states  that,  except 
foi"  greater  waterproofness  and  a  higher  melting 
point,  the  Japanese  resin  does  not  lose  the  cliaracter- 
istics  of  a  conventional  paratoluol-sulfamide  resin, 
one  could  only  conclude  that  the  modification  with 
mclamine  does  not  aft'ect  its  solubility  in  aromatic 
hydrocarbons. 
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"It  is  possible  tliat  the  mere  fact  that  melamine- 
aldchyde  resins  were  known  to  be  insoluble  in  aro- 
matic liydrocarbons  might  suggest  to  a  skilled  chem- 
ist that  the  modification  of  a  siilfonamide-aldehyde 
resin  with  melamine  might  make  the  resin  less  soluble 
in  aromatic  liydrocarbons.  But,  it  could  not  have  been 
anticipated  that  sufficient  melamine  could  be  used  to 
achieve  substantial  insolubility  in  aromatic  hydrocar- 
bons without  simultaneously  making  the  resin  thermo- 
setting. ' ' 

The  testimony  of  Dr.  Hatcher  provides  clear  support. 
Emphasizing  the  overpowering  nature  of  melamine  and 
its  tendency  to  thermoset,  he  concluded  that  the  Japanese 
patent  would  not  have  led  the  ordinary  chemist  to  greater 
experimentation  in  increasing  tlie  proportions  of  mela- 
mine. He  discussed  the  many  classes  of  melamine  and 
sulfonamide  compounds.  He  pointed  out  that  a  chemist 
faced  with  this  multitude  of  possible  components  and  with 
the  economics  of  industrial  research  would  actually  be 
discouraged  from  experimentation  along  these  lines  and 
would  tend  to  accept  the  original  discouraging  premise 
that  an  increase  in  melamine  Avould  result  in  thermo- 
setting. 

The  district  court's  conclusion  upon  this  issue,  mth 
which  we  agree  and  which  we  here  adopt,  was  as  follows : 
"The  sum  and  substance  of  the  teachings  of  the 
prior  art,  including  the  Japanese  patent,  was  that  the 
properties  of  melamine-aldehyde  resin  could  be  modi- 
fied to  some  extent  by  adding  a  small  amount  of  a 
sulfonamide,  and  that  the  properties  of  a  sulfonamide- 
aldehyde  resin  could  be  modified  by  adding  a  small 
amount  of  melamine.  These  teachings  were  narrow 
ones.  They  did  not  constitute  such  important  and 
substantial  discoveries  that  the  ordinarily  capable 
chemist  could  carry  on  from  that  point  and  in  normal 
course  produce  the  Kazenas  resin.  The  Kazenas  pat- 
ent discloses  the  new  and  broader  concept  that  mela- 
mine and  sufonamide,  each  in  a  relativelv  substantial 


23 


quantity,  could  be  reacted  together  with  an  aldehyde 
to  produce  a  distinct  resin  having  some  of  the  prop- 
erties of  a  sulfonamide-aldehyde  resin  and  some  of 
the  properties  of  a  melamine-aldehyde  resin,  and 
other  properties  which  are  unitiue.  The  Kazenas  resin 
rei^resented  a  new  arrangement  of  ingredients  that 
produced  a  new,  unexjiected  and  useful  result.  The 
Court  is  satisfied  that  it  was  such  an  advance  over 
the  prior  art  as  to  constitute  invention." 

Radiant's  second  attack  upon  the  validity  of  the  patent 
is  addressed  to  the  fact  that  the  limits  of  melamine  are 
expressed  in  functional  language.  The  claims  provide  (see 
footnote  1)  that  the  amount  of  melamine  shall  be  "an 
amomit  *  *  *  sufficient  to  render  said  condensation  prod- 
uct substantially  insoluble  in  aromatic  hydrocarbon  sol- 
vents but  insufficient  to  render  it  thermosetting." 

Since  the  novelty  for  which  Switzer  contends  is  that  this 
resin  is  both  thermoplastic  and  insoluble,  Radiant  contends 
that  this  language  violates  the  rule  against  the  use  of 
functional  language  at  the  precise  point  of  novelty.  Viola- 
tion of  this  rule.  Radiant  contends,  renders  the  patent 
invalid. 

Many  authorities  are  cited  by  Radiant  in  support  of  its 
position.  As  disclosed  by  these  cases,  the  vice  of  a  descrip- 
tion in  terms  of  fmiction  is  that  it  may  in  either  of  two 
ways  adversely  affect  the  public  interest:  by  broadening 
the  claim  beyond  the  scope  of  actual  invention;  or  by 
rendering  the  description  so  vague  that  the  actual  scope 
of  the  patent  is  not  made  clearly  apparent  to  those  con- 
cerned. 

General  Electric  Company  v.  Wabash  Company,  1937, 
304  U.S.  364,  58  S.Ct.  899,  902,  82  L.Ed.  1402,  dealt  with 
a  patent  upon  a  light  filament  which  attacked  the  problem 
encountered  by  prior  art  that  such  filaments  had  a  ten- 
dency  toward   "sagging  and   offsetting"   which   reduced 
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the  life  of  the  light  hull).  The  claim  prescribed  that  the 
filaments  sliould  consist  of  grains  "of  such  size  and  con- 
tour as  to  prevent  substantial  sagging  and  offsetting" 
during  a  comniercially  useful  life  for  the  bulb.  The  court 
stated  in  304  U.S.  at  page  371,  58  S.Ct.  at  page  902: 

"The  claim  uses  indeterminate  adjectives  which 
describe  the  function  of  the  grains  to  the  exclusion 
of  any  structural  definition,  and  thus  falls  within  the 
condemnation  of  the  doctrine  that  a  patentee  may  not 
broaden  his  product  claims  by  describing  the  product 
in  terms  of  fimction.  Claim  25  vi\^dly  illustrates  the 
vice  of  a  description  in  tenns  of  function.  'As  a  de- 
scription of  the  invention,  it  is  insufficient,  and,  if 
allowed,  would  extend  the  monopoly  beyond  the  in- 
vention.' " 

Further,  the  court  stated  at  page  372,  58  S.Ct.  at  page 
903: 

"The  Circuit  Court  of  Appeals  below  suggested 
that  'In  view  of  the  difficulty,  if  not  impossibility,  of 
describing  adequately  a  nmnber  of  microscopic  and 
heterogeneous  shapes  of  crystals,  it  may  be  that  Pacz 
made  the  best  disclosure  possible,  ***_'***  g^t 
Congress  recjiaires,  for  the  protection  of  the  public, 
that  the  inventor  set  out  a  definite  limitation  of  his 
patent;  that  condition  must  be  satisfied  before  the 
monopoly  is  granted." 

In  our  case  Switzer,  in  justification  of  the  functional 
language,  points  out  that  the  alternative  would  have  been 
to  state  the  critical  lower  limits  precisely.  This  was  done 
in  the  examples  set  forth  in  the  specification.  Switzer 
points  to  the  fact  that  of  the  considerable  number  of  mela- 
mine  compounds  encompassed  by  the  patent,  each  has  a 
different  critical  limit.  It  asserts  that  this  renders  it 
wlioUy  unreasonable  to  expect  the  claims  to  be  specific  in 
this  respect  or  to  expect  any  further  specificity  than  that 
which  appears  in  the  examples  given. 
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In  the  General  Electric  case,  the  effect  of  the  functional 
langiiage  was  to  broaden  the  claim  to  include  all  grains 
of  whatever  size  or  shape  so  long  as  they  would  accom- 
plish the  desired  result.  In  our  case  the  critical  area  is 
not  enlarged  in  such  a  fashion.  The  critical  point  remains 
the  same  for  each  melamine  compound  used.  It  simply 
is  not  specified.  But  whether  specified  or  unspecified  the 
scope  of  the  claim  is  precisely  that  of  the  invention. 

[2,  ?)]  Nor  can  it  be  said  tliat  tliis  failure  to  sjiecify  the 
critical  limit  precisely  results  in  a  fatal  vagueness  of 
description.  The  claim  must  be  sufficiently  clear  to  allow 
others  to  reproduce  the  result  at  the  end  of  the  monopoly 
period  and  to  enable  contemporary-  inventors  to  ascertain 
whether  or  not  they  are  infringing. 

Upon  this  point  the  district  court  concluded: 

"When  the  general  description,  the  specific  ex- 
amples, and  the  claims  are  read  together,  the  inven- 
tion is  so  plainly  defined  that  no  one  skilled  in  the 
art  should  have  any  difficulty  in  practicing  it." 

Tlie  record  supports  this  statement.  There  is  testimony  to 
the  effect  that ' '  sufficient  melamine  to  render  the  resin  sub- 
stantially insoluble"  is  a  simi)Ie,  clear  test  for  an  ordinary 
chemist  to  perform  and  one  which  does  not  rec^uire  ex- 
tensive experimentation  in  order  that  the  pi'ecise  critical 
limits  be  ascertained  in  a  particular  case.  Under  such 
circumstances,  the  fact  that  some  preliminary  testing  is 
reijuired  does  not  render  the  claim  invalid  for  vagueness. 
Mineral  Separation,  Limited  v.  Hyde,  IDKi,  242  U.S.  261, 
37  S.Ct.  82,  61  L.Ed.  286. 

[4]  We  conclude  that  the  fact  that  the  limits  of  mela- 
mine are,  in  the  claims,  stated  in  functional  language  does 
not  render  the  patent  invalid. 

Radiant's  third  attack  upon  tlie  validity  of  the  i^atent  is 
addressed  to  the  sufficiency  of  the  description  contained 
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in  the  si>ecification.  Radiant  contends  that  it  does  not  meet 
the  requirements  of  35  U.S.C.  U12  that  there  be  "a 
written  description"  which  must  be  in  "full,  clear,  concise 
and  exact  terms"  directed  to  "any  person  skilled  in  the 
art." 

Radiant  first  asserts  that  the  specification,  as  distin- 
guished from  the  claims,  does  not  describe  the  insolubility 
of  the  product.  In  our  view,  the  specification  when  read  as 
a  whole  does  sufficiently  describe  this  feature. 

Radiant  contends  that  the  record  establishes  that  one 
skilled  in  the  art  could  not  reproduce  the  product  from 
the  description.  It  appears  that  the  district  court  dis- 
counted the  testimony  upon  which  Radiant  relies  and 
favored  the  contrary'  testimony  of  Dr.  Hatcher. 

Radiant  protests  that  Dr.  Hatcher  was  not  an  ordinary 
chemist  but  an  expert  and  that  his  ability  to  reproduce 
was  not  the  proper  test. 

[5]  The  ability  of  "any  person  skilled  in  the  art"  to  re- 
produce the  product  was  a  ([uestion  for  the  trier  of  fact. 
It  was  for  the  district  court  to  determine  whether  the  stcjis 
followed  by  Dr.  Hatcher  were  of  a  type  which  required 
an  expert  as  distinguished  from  an  ordinary  industrial 
chemist.  We  cannot  say  that  the  court's  findings  in  this 
area  were  clearly  erroneous. 

We  conclude  that  Radiant's  contentions  in  this  respect 
are  without  merit. 

Radiant  next  contends  that  the  Kazenas  claims,  as 
Switzer  here  asserts  them,  are  invalid  because  they  were 
not,  in  their  present  foiiu,  included  in  the  original  appli- 
cation. The  feature  to  whicli  this  contention  is  specifically 
addressed  is  the  resin's  insolubility  in  ai'omatic  solvents. 

The  original  ap])lication  was  filed  January  26,  1954. 
The  claims  did  not  then  provide  that  the  amovmt  of  mela- 
mine  was   required   to   be   sufficient   to   render  the   resin 
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substantially  insoluble  in  aromatic  hydrocarbon  solvents. 
Eai'ly  in  1954  Switzer  adopted  the  Kazenas  resin  commer- 
cially. In  195(3  ^S^ntzer  learned  that  two  competitors 
planned  to  introduce  competitive  products  and,  informing 
the  Patent  Office  of  this  fact  sought  to  expedite  issuance 
of  patent.  FolloAving  interviews  in  the  Patent  Office,  the 
amended  claims  upon  which  the  patent  ultimately  was 
issued  were  presented  May  2,  1957.  They  were  unaccom- 
panied by  the  oath  of  Kazenas  and,  Radiant  contends, 
were  presented  after  the  public  use  period  had  expired 
and  intervening  rights  of  the  public  had  accrued.  Radiant 
contends  that  under  these  circumstances  the  feature  of 
insolubility  cannot  l^e  relied  upon  to  impart  novelty. 

The  defense  of  intei-vening  riglits  for  which  Radiant 
contends  has  developed  in  cases  dealing  with  reissue  and 
divisional  patents.  It  is  apparently  aimed  at  protecting 
the  public  against  enlargement  of  the  original  claim  to 
encompass  discoveries  by  others  and  also  at  achieving  an 
equitable  balance  between  the  light  of  the  inventor  to  an 
adecpiate  claim  of  that  which  he  has  invented  and  the 
public  right  to  reliance  upon  the  inventor's  apparent  dis- 
claimer of  such  invention  as  is  not  claimed. 

In  the  area  of  amendment  prior  to  patent  issuance  a 
further  consideration  is  the  pulilic  interest  in  an  adequate 
disclosure  by  the  patentee  of  that  which  is  sold  to  the 
public.  In  Muncie  Gear  Works  v.  Outboard  etc.  Company, 
1942,  315  U.S.  759,  768,  62  S.Ct.  865,  869,  86  L.Ed.  1171, 
it  was  held,  "The  claims  in  question  are  invalid  if  there 
was  public  use,  or  sale  of  the  device  which  they  are 
claimed  to  cover,  more  than  two  years  before  the  first 
disclosure  thereof  to  the  Patent  Office."  In  Wire  Tie  Ma- 
chine Company  v.  Pacific  Box  Corporation,  Ltd.,  9  Cir., 
1939,  1U2  F.2d  543,  this  court  held  the  rule  inapplicable  in 
a  case  where  the  amendment  comjilained  of  added  nar- 
rower claims  and  not  new  matter  and  further  held  that 
such  amendment  needed  no  supplemental  oath. 
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[6]  Here  the  feature  of  insolubility  was  disclosed  in  the 
specifications  of  the  original  application,  although  its 
bearing  upon  the  critical  limit  in  the  amount  of  melaniine 
was  not  expressed.  We  are  not  then  faced  with  a  claim  of 
new  matter  nor  with  an  attempt  to  rectify  an  inadequate 
disclosui'e  or  to  appropriate  subsequent  developments  or 
discoveries.  The  amendment  actually  amounted  to  no  more 
than  a  narrowing  of  the  claims  to  ai'ticulate  a  limitation 
implicit  in  the  specifications  but  not  explicit  in  the  claims 
themselves.  The  circmnstances  under  which  the  amend- 
ment was  filed  would  indicate  that  it  resulted  from  the 
ordinary  give  and  take  of  Patent  Office  procedures:  the 
shaping  of  the  expression  of  that  which  was  sought  in 
order  to  make  it  conform  appropriately  to  that  which  it 
was  felt  could  properly  be  granted. 

We  conclude  imder  these  circumstances  that  no  inter- 
vening public  rights  can  be  said  to  have  attached  to  the 
insolubility  feature  of  the  Kazenas  jmtent  or  to  the  mat- 
ters incorporated  in  the  claims  by  amendment;  that  no 
supplemental  oath  was  required. 

Finally  Radiant  contends  that  the  specification  of  the 
patent  is  inadequate  to  sujjport  a  claim  for  a  broad  class 
of  melamine  derivatives.  It  is  asserted  that  "there  is  no 
recipe  given  for  the  proportions  of  the  entire  class  of 
melamine  compounds  by  which  one  could  be  certain  to 
obtain  the  critical  result."  It  is  pointed  out  that  all  that 
Kazenas  did  was  to  give  recipes  for  two  members  of  the 
class.  Radiant  concludes  that  Kazenas  thus  "asked  the 
art  to  experiment  with  other  members  of  the  class  to  ob- 
tain the  result  wliich  he  desires."  Stating  its  proposition 
in  somewhat  different  language,  Radiant  contends  that  the 
patent  must  disclose  that  all  members  of  the  broad  mela- 
mine class  are  effective  to  produce  the  alleged  novel  re- 
sult. 
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The  cases  cited  by  Eadiaiit  have  their  root  in  The 
Incandescent  Lamp  Patent,  1895,  159  U.S.  4G5,  at  page 
472,  16  S.Ct.  75,  at  page  77,  40  L.Kd.  221,  wliere  the  court 
stated : 

"Is  the  complainant  entitled  to  a  monopoly  of  all 
fibrous  and  textile  materials  for  incandescent  con- 
ductors? If  the  patentees  had  discovered  in  fibrous 
and  textile  substances  a  quality  common  to  them  all, 
or  to  them  generally,  as  distinguishing  them  from 
other  materials,  such  as  minerals,  etc.,  and  such 
((uality  or  characteristic  adapted  them  peculiarly  to 
incandescent  conductors,  such  claim  might  not  be  too 
broad.  If,  for  instance,  minerals  or  porcelains  had 
always  been  used  for  a  particular  purpose,  and  a 
person  should  take  out  a  patent  for  a  similar  article 
of  wood,  and  woods  generally  were  adapted  to  that 
purpose,  the  claim  might  not  be  too  broad,  though 
defendant  used  wood  of  a  different  kind  from  that  of 
the  patentee.  But  if  woods  generally  were  not  adapted 
to  the  purpose,  and  yet  the  ]:)atentee  had  discovered 
a  wood  possessing  certain  (pialities,  which  gave  it  a 
peculiar  fitness  for  such  i)urpose,  it  would  not  con- 
stitute an  infringement  for  another  to  discover  and 
use  a  different  kind  of  wood,  which  was  found  to 
contain  similar  or  superior  (|ualities.  The  present  case 
is  an  apt  illustration  of  this  principle.  Hawyer  and 
Man  supposed  they  had  discovered  in  carbonized 
paper  the  best  material  for  an  incandescent  con- 
ductor. Instead  of  confining  themselves  to  carbonized 
paper,  as  they  might  properly  have  done,  and  in  fact 
did  in  their  third  claim,  they  made  a  broad  claim  for 
every  fibrous  or  textile  uuiterial,  when  in  fact  an 
examination  of  over  six  thousand  vegetable  growths 
showed  that  none  of  them  possessed  the  peculiar 
qualities  tiiat  fitted  them  for  that  purpose.  Was  every- 
body, then,  precluded  by  this  broad  claim  from  making 
further  investigation  I  AVe  think  not." 

[7]  In  the  instant  case  there  is  nothing  in  the  rccoid  to 
suggest  that  the  qualities  discovered  by  Kazenas  were  not 
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coiuinon  to  uieluiiiiiie  and  to  such  oi'  its  derivatives  as 
were  specified  in  the  claims,  tlic  only  difference  being  in 
the  critical  limit  in  the  amount  of  the  component  used. 
As  we  have  already  pointed  out,  there  is  evidence  that  the 
ascertainment  of  these  specific  limits  in  any  particular 
case  did  not  require  extensive  or  undue  experimentation. 
With  respect  to  Eadiant's  contention  that  Switzer  must 
establish  the  effectiveness  of  each  member  of  the  broad 
class,  the  district  court  stated: 

"Plaintiffs  have  cited  no  authority  and  the  court 

is  aware  of  none  that  places  such  a  burden  on  the 

defender  of  a  patent." 

We  agree. 

In  our  judgment  this  contention,  is  without  merit. 

[8]  We  conclude  that  in  all  aspects  challenged  by 
Radiant,  the  Kazenas  patent  is  valid. 

Radiant  next  contends  that  it  has  not  infringed  the 
Kazenas  patent.  In  this  respect  it  looks  not  to  the  claims 
(which  we  have  already  held  to  be  valid)  but  to  the  ex- 
amples set  forth  in  the  specifications.  It  asserts  that  it 
uses  more  melamine  (27.6%  or  36.9%)  than  was  used  in 
the  examples  (13%);  that  it  uses  too  little  formaldehyde; 
that  its  process  is  different  from  that  shown  in  the 
examples. 

The  amounts  of  melamine  used  by  Radiant  are  well 
within  the  upper  limit  (50%)  set  by  the  claims.  While  the 
claims  do  not  specify  the  amount  of  aldehyde,  it  is  clear 
that  it  is  such  an  amount  as  will  pennit  complete  co-con- 
densation. 

Radiant  asserts  that  its  proportions  are  closer  to  those 
of  the  Japanese  patent  that  to  those  of  the  Kazenas 
patent  and  that  it  should  accordingly  be  regarded  as 
protected  by  prior  art.  Radiant  concedes,  however,  that 
the  Japanese  patent  is  not  adequate  to  meet  its  needs. 
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"What  it  I'equires  is  tliat  which  thv  Kazenas  resin  provides: 
coinplGteness  of  co-condensation  and  insolubility  in  aro- 
matic solvents. 

In  our  jndfrnient  then,  the  district  court  was  not  in 
error  in  concluding  that  Eadiant's  resins  infringed  the 
Kazenas  patent. 

[9]  In  several  respects  in  post-trial  proceedings  (the  set- 
tlement of  findings,  motions  for  new  trial  and  to  vacate 
judgment)  Radiant  attempted  to  introduce  new  matters 
of  evidence.  It  offered  proof  of  other  patents  to  establish 
lack  of  invention.  It  offered  testimony  of  Kazenas  in  an- 
otlier  unrelated  proceeding  assertedly  inconsistent  wdth 
Switzer's  position  in  the  instant  case.  It  offered  testimony 
relating  to  post-decision  tests  run  by  it.  It  invited  a  second 
look  at  physical  e\-idence  which  had  been  offered  at  trial 
to  demonstrate  the  free  flowing  and  insoluble  character 
of  the  Kazenas  resin,  asserting  that  such  second  look 
would  demonstrate  that  since  trial  the  resin  had  agglom- 
erated. 

[10]  All  of  this  evidence  was  rejected  by  tiie  district  court 
for  failure  of  Radiant  to  show  diligence  or  justification 
for  its  failure  to  discover  and  ijresent  these  matters  at  the 
time  of  trial.  Radiant  assigns  error  in  this  respect  but  we 
find  no  abuse  of  discretion  in  this  ruling.  The  time  for 
testing  of  proof  is  the  time  of  trial.  Our  judicial  system 
does  not  contemplate  that  the  rights  of  litigants  shall  be 
held  in  abeyance  for  months  or  years  in  order  that  hind- 
sight may  provide  a  more  accurate  appraisal  of  evidence. 

Radiant  protests  that  the  post-trial  cliange  in  physical 
evidence  should  not  ])e  subject  to  the  requirement  of  dili- 
gence. If  the  fact  was  that  the  resin  would  agglomerate 
and  would  not  remain  free  flowing,  Radiant  could  have 
established  this  by  its  own  pre-trial  experiments  and  have 
introduced  evidence  wuth  respect  to  those  experiments  at 
the  proper  time.  Post-trial  experimenting  with  the  evi- 
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dence  produced  at  trial  is  no  .substitute  for  tlie  proper  and 
orderly  presentation  of  proof.  Furthermore,  there  is  no 
evidence  as  to  the  conditions  to  which  this  exhibit  had 
been  subjected  following  trial  and  thus  a  proper  founda- 
tion was  not  laid  for  the  admissibility  of  this  offered 
proof. 

Radiant  protests  that  a  showing  of  diligence  is  not 
necessary  where  the  proof  offered  shows  a  lack  of  clean 
hands  on  the  part  of  the  patentee;  that  it  had  offered 
proof  of  deception  practiced  by  Kazenas  and  Switzer  both 
on  the  Patent  Office  and  on  the  district  court.  It  contends 
that  in  the  public  interest,  where  the  question  of  decep- 
tion or  unclean  hands  is  at  issue,  the  ([uestion  can  be 
raised  at  any  time.  Hazel-Atlas  Glass  Company  v.  Hart- 
ford-Empire" Company,  1944,  322  U.S.  238,  at  page  246, 
64  S.Ct.  997,  at  page  1001,  88  L.Ed.  1250,  is  cited  where 
the  court  states: 

"This  matter  does  not  concern  only  private  parties. 
There  are  issues  of  great  moment  to  the  public  in  a 
jjatent  suit.  *  *  *  Furthermore,  tampering  Avith  the 
administration  of  justice  in  the  manner  indisputably 
shown  here  involves  far  more  than  an  injury  to  a 
single  litigant.  It  is  a  wrong  against  the  institutions 
set  up  to  protect  and  safeguard  the  public,  institu- 
tions in  which  fraud  cannot  comi^lacently  be  tolerated 
consistently  with  the  good  order  of  society.  Surely 
it  cannot  be  that  preservation  of  the  integrity  of  the 
judicial  process  must  always  wait  upon  the  diligence 
of  litigants.  The  pulilic  welfare  demands  that  the 
agencies  of  public  justice  be  not  so  impotent  that  they 
must  always  be  mute  and  helpless  victims  of  decep- 
tion and  fraud." 

However,  it  should  be  obvious  that  every  disgnintled 
litigant  cannot,  in  the  name  of  public  welfare,  secure  a 
new  trial  simply  by  charging  fraud.  In  Hazel-Atlas  the 
Supreme  Court  recognized  this,  stating  in  322  U.S.  at 
page  248,  64  S.Ct.  at  page  1002: 
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"The  petition  luiist  contain  the  necessary  aver- 
ments, supported  by  affidavits  or  other  acceptable 
evidence;  and  the  *  *  *  court  may  in  the  exercise  of 
a  proper  discretion  reject  the  petition  *  *  *." 

In  Hazel-Atlas  llie  proof  of  fraud  was  clear.  Not  so  in 
the  instant  case.  Here  the  district  court,  after  listening  at 
great  length  to  the  contentions  of  Radiant's  counsel  re- 
specting its  proof  of  deception,  stated: 

"*  *  *  I  don't  see  any  aspect  of  fraud  or  mis- 
representation or  chicanery  involved  in  the  applica- 
tion for  the  patent  in  this  case  *  *  *." 

and  later: 

"I  abhor  fraud  and  misrepresentation  and  I  never 
have  any  hesitancy  in  turning  aside  any  decision  or 
in  granting  relief  in  cases  of  that  kind.  But  I  don't 
discern  in  this  case  anything  of  that  sort." 

[11]  We  have  examined  the  matters  charged  by  Radiant 
and  the  offered  proofs  and  concur  in  the  views  (jf  the  dis- 
ti-ict  court.  It  was  not  then  an  abuse  of  discretion  for  the 
district  court  (bearing  in  mind  both  lack  of  diligence  and 
the  showing  made  with  respect  to  fraud  and  the  })ublic 
welfare)  to  deny  a  new  trial  upon  the  ground  of  unclean 
hands  or  to  refuse  to  delay  judgment  in  order  that  hear- 
ing might  be  had  on  tlie  newly  tendered  issues. 

Affirmed. 
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Abstract  of  testimony  of  Dr.  David  B.  Hatcher  taken  in  open 
court  on  January  15  and  16,  1959  and  abstracted  from  pages 
362-479  of  the  printed  transcript  of  record  on  appeal 
No.  16,780. 

Q.     Are  you  familiar  witli  tlie  Kazenas  i)atent  in  suit! 

A.     Yes,  I  am. 

Q.     Are  you  familiar  with  tlie  resins  described  tliereinf 

A.     Yes,  I  am. 

Q.     Are  these  resins  co-condensation  products? 

A.     I  would  call  them  such. 

Q.  Based  on  your  observations  of  industrial  thermo- 
plastic and  thermosetting  resins,  what,  if  anything,  is 
unusual  about  the  Kazenas  resins? 

A.  Kazenas  resin  is  unusual  in  that  I  know  of  no  other 
thermoplastic  resin  containing  substantial  amounts  of 
melamine.  Normally,  melamine-containing  resins  are 
thermoset. 

In  addition  to  that,  it  is  insoluble  in  toluene,  while  being 
soluble  in  acetone;  and,  being  soluble  in  acetone,  it 
exhibits  no  separation,  indicating  that  it  is  a  single  resin, 
not  a  mixture  of  resins. 

Q.  What,  if  an}i:liing,  is  unusual  about  a  resin  being 
thermoplastic  and  yet  insoluble  in  toluene? 

The  Court:     And  yet  what? 

Mr.  Manahan:     And  yet  insoluble  in  toluene. 

A.  (By  the  Witness):  The  conunon  thermoplastic 
resins  are  all  either  swelled  or  dissolved  by  aromatic 
solvents.  I  should  say  swelled  or  softened  or  dissolved. 

Q.  (By  Mr.  Manahan) :  And  toluene  is  an  aromatic 
solvent  ? 

A.     Yes,  it  is  one  of  the  common  aromatic  solvents. 


35 


Q.  (By  M]'.  ]\ranalian)  :  How  does  Kazenas  teaeli  that 
no  unroacting  ingredients  are  ])resent  in  its  resin? 

A.     By  teaching  that  it's  insolnbU'  in  tohiene. 

The  Court:     I  am  sorry,  1  didn't  hear  yoiii'  answer. 

The  Witness:     I  say  that  it  is  insoluble  in  toluene. 

The  Court:     I  still  didn't  get  it. 

The  Witness:     Insoluble  in  tohiene. 

The  Court:     Insoluble. 

The   Witness:     Or,   rather,   i    sliould    say    in    aromatic 
solvents. 
«  *  *  *  * 

Q.  What  does  the  Kazenas  patent  teach  you  about  tlie 
melamine  content  with  relation  to  insoluliility  in  toluene 
or  an  aromatic  solvent? 

A.     It    says    that    there    must    be    sufficient    melamine 
content  to  cause  insolubility  in  aromatic  solvents. 
***** 

Q.  (By  Mr.  Manahan)  :  What,  if  anything,  is  critical 
al)out  the  solubility  of  a  resin  used  as  a  pigment? 

A.  It  is  necessary  that  it  be  sufficiently  insoluble  that 
it  will  not  agglomerate  in  the  vehicle  that  is  used. 

Q.     How  difficult  is  the  solubility  test  for  a  resin? 

A.     It  is  not  difficult.  It  is  readily  observable. 
***** 

Q.  (By  Mr.  Manahan)  :  Dr.  Hatcher,  are  you  familiar 
witli  Japanese  Patent,  the  translation  of  which  is  Plain- 
tiffs' Exhibit  13?    A.    Yes,  I  am. 

Q.  What  melamme  proportion  does  this  patent 
disclose?     A.     It  shows  a  melamine  proportion  of  5%. 

Q.     Five  i)ercent  of  what? 

A.     At  5%  of  the  sulfonamide  resin. 

Q.     What  formaldehyde  ])ro]Kirtion  does  this  disclose? 

A.  It  shows  a  molecular  ratio  of  one  mole  of  formalde- 
hyde to  each  mole  of  sulfonamide  resin. 
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Q.  Have  yon  evor  carried  out  the  procedure  of  the 
Jap  patent  that  is  I'laintiffs'  Exhibit  13? 

A.  It  has  been  carried  out  under  my  direct  supervision 
in  my  presence. 

Q.  Have  you  an  example  of  the  result  that  you 
obtained!     A.    Yes,  I  have. 

Q.     Give  us  the  exhibit  number,  will  you,  i)lease? 

A.     Tt  is  Exliibit  0. 

Q.     Do  you  rcicall  the  softening  point  of  this  resin! 

A.  As  I  recall,  the  softening  point  was  aijproximately 
89  degrees  Centigrade. 

Mr.  Hoppe:  May  it  please  the  Court,  T  would  like  to 
have  tlie  record  show  that  this  experiment,  like  our 
experiments,  was  conducted  Ex  Parte.  It  was  conducted 
without  notice  to  us,  which  is  contrarywise  to  the  objec- 
tion made  to  our  testimony,  and  that  we  were  not  invited 
to  be  present. 

I  do  not  object  to  it.  I  just  want  to  show  that  these  tests 
were  made  under  the  same  circumstances  as  our  tests 
were. 

The  Court:  WHiat  is  sauce  for  the  goose  is  sauce  for 
the  gander. 

Mr,  Hoppe:     Yes. 

The  Court:     Go  ahead. 

Q.  (By  Mr.  Manahan) :  Did  you  follow  exactly  the 
procedure  set  forth  in  the  Ja])anese  Patent! 

A.  The  procedure  in  the  Jai:)anese  Patent  was  followed 
explicitly. 

Q.     What  was  the  solubility  of  the  resulting  resin! 

A.     It  was  soluble  in  toluene. 

*  «  *  *  » 

Q.  Have  you  ever  carried  out  the  procedure  of  the 
Kazenas  Patent,  Example  5!     A.     Yes,  I  have. 

Q.     Do  you  have  an  example  of  the  resin  obtained? 

A.  Yes,  I  have.  It  is  Exhibit  N — N  as  in  Nelly,  your 
Honor. 
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Q.  What  is  tlie  softening  point  of  that  resin? 

A.  As  I  recall,  it  was  112  degrees  Centigrade. 

Q.  What  was  the  soluhility  of  this  resin  in  toluene* 

A.  It  was  insoluble  in  toluene. 

Q.  How  can  you  tell? 

A.  By  dispersing  it  in  toluene  and  leaving  it.  It  did 
not  agglomerate.  It  remained  free-flowing. 

Q.  When  was  this  resin  prepared? 

A.  It  was  prepared  in  late  August,  1958. 

Q.  Have  you  had  that  sample  under  you)-  watch  and 
care  ever  since? 

A.  I  have  had  it  in  my  possession  since  that  time. 

Q.  Is  the  resin  still  insoluble '! 

A.  The  resin  still  is  insoluble.  It  is  free-tiowing. 

*  *  *  *  * 

Q.  Would  you  expect  that  the  softening  i>oint  of  a 
resin  such  as  the  Kazenas  resin  would  change  as  nmch  as 
20  to  30  degrees  Centigrade  over  a  period  of  nine  months? 

A.     No,  I  would  not  expect  that. 

Q.     Can  you  offer  any  logical  explanation  for  it? 

A.    No,  I  cannot. 

Q.  Would  you  expect  solubilities  to  change  in  this  pe- 
riod of  time  in  the  same  type  of  resin? 

A.     No,  I  would  not. 

Mr.  Manahan:     That  is  all,  Nour  Honor.  Cross-examine. 

#  *  #  »  * 

Q.     Now,  is  Example  2  of  tlie  Kazenas  Patent  substan- 
tially insoluble  in  aromatic  hydrocarbon  solvents  ? 
A.     I  have  not  checked  that  personally. 

***** 

Q.  In  the  Japanese  resin,  I  think  that  we  are  in  agree- 
ment that  that  is  not  substantially  insoluble  in  aromatic 
hydrocarbon  solvent?     A.     That  is  correct. 

Q.  And  it  is  your  position  that  Example  5  of  the 
Kazenas  resin  is  essentially  insoluble  in  hydrocarbon 
solvents?     A.     Yes,  it  is. 
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Q.  At  what  point  between  5%  of  the  Japanese  Patent 
and  13%  of  the  Kazenas  Example  5  does  one  note  a 
change  from  insolubility — I  mean  from  solubility  to  in- 
solubility? 

A.  I  do  not  have  that  information.  I  know  that  at  5% 
it  is  soluble,  at  13%  it  is  insoluble. 

Q.  Have  you  made  any  tests  to  determine  what  would 
happen  if  you  would  increase  the  percentage  of  melamine 
in  the  Japanese  example  by  gradual  increment  to  the  per- 
centage of  melamine  in  Example  5  of  Kazenas! 

A.     No,  I  have  not. 

Q.  As  a  man  skilled  in  the  art,  if  we  were  to  increase 
the  percentage  in  the  Jai>anese  example  from  5%  to  7%, 
would  there  be  a  decrease  in  solubility  in  aromatic  hydro- 
carbon solvents? 

A.  I  cannot  say  definitely;  I  can  only  speculate.  At 
some  point  there  would  come  the  point  at  which  the  raw 
material  would  be  free-flow.  I  do  not  know  at  what  point 
that  would  be  between  5  and  13%. 

Q.  Now,  Dr.  Hatcher,  in  your  examination — my  notes 
may  not  be  accurate,  so  I  may  be  misstating  what  you 
say — but  I  believe  that  you  testified  that  you  saw  in  the 
Kazenas  Patent  a  teaching  that  resin  exami^les  1  to  6 
were  practically  insoluble  in  aromatic  hydrocarbon  sol- 
vents. 

Before  asking  the  question  I  want  to  ask  you  if  I  cor- 
rectly stated  your  contention? 

Mr.  Sherman:     Where  do  you  find  that? 

Mr.  Hoppe:  My  notes  may  be  inaccurate.  That  is  why 
I  am  asking  if  I  correctly  stated  his  contention. 

The  Witness:     Would  you  repeat  that,  please? 

Mr.  Hoppe:  Would  you  repeat  that  to  the  Avitness, 
Mx\  Reporter?     (Record  read.) 

A.  Yes,  I  believe  there  is  a  teaching  there  that  those 
materials  are  insoluble  in  aromatic  hydrocarbon  solvents. 
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Q.  (By  Mr.  Hoppe) :  Would  you  please  refer  to  the 
language  to  which  you  have  reference  by  chapter  and 
verse?     A.     1  find  on  page — rather,  column  7 

Q.     Column  7! 

A.  Line  21  after  the  capital  A.  "*  *  *  sufiicient  to 
render  said  completely  condensed,  tliermoplastic  resin 
substantially  insoluble  in  aromatic  hydrocarbon  solvents 
but  insufficient  to  render  it  thermosetting." 

Q.  All  right.  Do  you  find  that  language  any  other 
i:)lace  or  language  to  that  effect  any  other  place  in  the 
specifieation?     A.     I  have  not  looked  specifically  for  it. 

Q.  I  wish  you  would,  because  this  will  become  rather 
imiDortant. 

A.  I  find  in  column  (?,  line  4:  "The  pigments  prepared 
in  the  manner  described  in  the  foregoing  examples" — this 
refers  to  Example  13.  Pardon  iiu'.  T  read  again:  "The 
l>igments  pre^mred  in  the  manner  described  in  the  fore- 
going examples  are  insoluble  in  water  and  aliphatic 
hydrocarbon  solvents,  are  practically  insoluble  in  aromatic 
hydrocarbon  solvents,  *  *  *" 

Q.     And    it    continues:    "are    soluble    in    ketones    and 

solvent  esters."     A.     That  is  correct. 

***** 

Q.  Now,  let's  refer  to  Exam])le  2.  Do  you  lind  any 
teaching  any  place  in  the  patent  outside  of  the  language 
you  refer  to  in  the  claims  tliat  that  resin  is  substantially 
insoluble  in  aromatic  hydrocarbon  solvents? 

A.  In  general  I  believe  this  is  another  examjtle  that 
ties  in  witli  the  remainder  of  the  i)atent.  Consecpiently  I 
have  not  studied  it  from  the  stand]  )oint  of  whether  each 
example  lias  a  complete  descri])tion  of  what  the  material 
is  other  than  that  they  do  all  have  somewhat  the  same 
properties.  They  all  fit  within  the  liouiids  of  the  patent. 

Q.  J  would  like  it,  if  you  will  dui-ing  the  next  recess, 
could  examine  the  specification  and  see  if  you  can  find  any 
language  other  than  the  language  contained  in  the  claims 
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and  the  language  referring  to  the  pigments  which  you 
read  to  us  whicli  refer  in  any  way  specifically  to  solubility 
in  aromatic  hydrocai'bon  solvents. 

•  »  »  *  * 

Q.  Where  do  you  find  in  the  Kazenas  patent  a  teaching 
that  the  solubility  in  aromatic  hydrocarbon  solvents  is 
keyed  to  the  quantity  of  melamine? 

A.  In  reading  the  entire  ])atent  it  gives  that  impres- 
sion, that  enough  melamine  is  required  to  achieve  that 
result. 

Q.  Would  you  please  read  one  sentence  that  gives  that 
expression? 

A.  I  did  in  just  reading  the  first  column,  starting 
about  Line  30,  it  is  speaking  of  the  thermoplastic  resin, 
and  it  says  down  about  Line  43,  "On  the  other  hand,  the 
new  resin,  unlike  the  melamine-aldehyde  resins,  is  soluble 
in  certain  solvents  and  is  thermoplastic." 

No,  that  isn't  the  one  I  was  searching  for. 

Q.  Do  you  find  any  language  in  there  referring  to 
insolubility  in  aromatic  hydrocarbon  solvents? 

A.  Not  there.  In  the  patent  I  do.  I  find  it  in  a  number 
of  places. 

Q.     Well,  let's  find  one. 

A.     Let's  take  Cohunn  1,  Line  57: 

"The  new  resin  is  insoluble  in  many  common  vehicles 
and  can  therefore  be  suspended  in  such  vehicles  without 
coalescence  or  agglomeration." 

The  common  vehicles  are,  normally,  of  an  aromatic 
nature. 

Q.  Are  not  aliphatic  hydrocarbon  solvents  used  in 
coatings  ? 

A.  They  are  used  to  the  extent  that  it  is  possible  to  use 
them,  but,  in  general,  it  is  necessary  to  have  aromatic 
solvents  in  order  to  get  sufficient  solubility.  They  are 
normally  used  in  coating  resins. 
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Q.     Arc  ketones  not  used  us  solvents  in  the  paint  field? 

A.  Tliey  are  used  in  some,  ])ut  tlioy  are  nuieli  less 
common.  They  are  not  a  common  solvent. 

Q.     And  are  solvent  esters  not  used  in  tlie  ])aint  held? 

A.  Yes.  They  are  not  as  common  as  the  aromatic 
solvents,  though. 

Q.  Can  you  read  in  the  claim  that  many  connnon  sol- 
vents, the  relationshij)  between  the  minimum  quantity  of 
melamine  and  insolubility  in  aromatic  hydrocarbon  sol- 
vents ? 

A.  I  would  put  that  construction  on  it  in  view  of  other 
passages  in  the  i)atent  referring  to  that  more  specifically. 

*  #  #  «=  * 

Q.  (By  Mr.  Ho])i)e) :  Now,  Dr.  Hatcher,  another  well- 
known  ([uality  of  a  sulfonamide-aldehyde  resin  is  that  it 
is  soluble  in  aromatic  hydrocarbon  solvents,  is  that  not 
correct  ? 

A.     Sulfonamide-aldehyde  resins  aic  soluble. 

Q.  It  was  a  well-known  quality  of  melamine-aldehyde 
resins  that  they  were  insoluble  in  aromatic  hydrocarbon 
solvents"?     A.     That  is  correct. 

Q.  And  I  sujjpose  if  I  would  ask  you  as  to  tlie  prob- 
lem it  would  be  to  find  the  ])oint  at  where  you  would 
change  from  the  qualities  of  one  to  tlie  othei-  in  an  inter- 
mixture, we  would  again  Ije  confronted  with  this  industrial 
problem  which  you  pointed  out? 

A.  The  problem  is  in  choosing  tlie  ])rol)lem.  Once  the 
jjroblem  is  chosen,  if  you  a]jply  enough  manpower  and 
enough  money  to  it,  3'ou  can  investigate  it.  But  the  real 
problem  is  in  choosing  the  area  of  activity. 

#  *  #  #  # 

Q.  Now,  Dr.  Hatcher,  1  would  like  to  pose  a  hypo- 
thetical (juestion  to  you.  I  would  like  to  propose  that  you 
take  an  alkyl  methylol  melamine  and  substitute  it  for  the 
melamine  of  any  one  of  Examples  1,  2,  3,  4,  5  and  6,  and 
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you  select  wliichevei-  one  you  want,  whichever  example 
you  want,  and  whichever  form  of  alkyl  methylol  melamine 
you  desire,  and  state  what  percentage  of  alkj'l  methylol 
melamine  would  be  i-e(iuired  in  any  one  of  those  examples 
where  you  make  the  substitution  to  obtain  a  com]jletely 
condensed  thermoplastic  resia  substantially  insoluble  in 
aromatic  hydrcarbon  solvents,  but  insuiticient  to  render 
it  thermosetting. 

A.  That  was  such  a  long  (juestion  that  I  can't  follow 
all  of  it.  May  I  have  it  read  back? 

Q.     Will  you  read  the  question,  please? 
(Record  read  by  the  reporter.) 

A.  My  assumption,  I  would  use  monomethyl  melamine 
substitute  in  Example  5  in  the  same  aiDproximate  per- 
centage as  Example  5.  There  would  not  be  a  substantial 
difference.  What  would  result  would  be  that  the  exact 
proportions  of  formaldehyde  to  active  amide  groups 
would  be  somewhat  higher;  however,  that  would  not  be 
disadvantageous. 

Q.  Would  you  use  the  same  temperatures  as  those 
given  in  Examjile  5? 

A.     Yes,  I  would. 

Q.  And  when  you  finished  with  your  experunent,  would 
the  product  be  completely  condensed? 

A.     That  would  be  my  assumption,  yes. 

Q.  Could  you  predict  that  it  would  be  completely  con- 
densed with  accuracy?     A.     I  believe  so. 

Q.     Would  the  product  be  thermoplastic? 

A.     My  best  guess  is  that  it  would  be. 

Q.     Can  you  predict  that  accurately? 

A.     Not  with  ]007f  accuracy,  no. 

Q.  Would  the  product  be  substantially  insoluble  in 
aromatic  hydrocarbon  solvents? 

A.  I  would  think  from  reading  the  patent  that  it  would 
be. 

Q.     Can  you  predict  that  it  would  be? 
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A.     I  would  predict  that  it  would  be. 

Q.  Now,  let  us  substitute  for  the  alkyl  methylol 
melainine  example  that  you  selected  for  Example  5  one 
containing  a  butyl  group  as  the  alkyl  group.  Would  you 
then  use  the  same  weight  proportions  as  those  given  in 
Example  5? 

A.  I  probably  wouldn't.  I  would  probably  increase  the 
percentage  of  the  alkyl  melamine  somewhat. 

Q.     How  would  it  increase  it?  Why? 

A.  Because  you're  cutting  down  the— as  you  increase 
the  size  of  the  alkyl  groui^,  you  increase  the  molecular 
weight  of  the  melamine  and,  if  you  increase  the 
molecular  weight  of  the  melamine,  you  are  putting  less 
reactive  melamine  in  than  you  were  previously. 

Now,  in  the  case  of  the  methyl  melamine,  I  said  we 
could  substitute  on  an  equal  basis  because  the  molecular 
weights  are  not  substantially  different.  When  you  start 
getting  a  butyl  group,  then  you're  increasing  the 
molecular  weight  of  that  substituted  melamine  to  the  point 
where  you  are  throwing  the  proportion  of  melamine  and 
the  sulfonamide  completely  off.  I  ain  speaking  of  the 
moler  proportions. 

Q.  So  you  would  use,  instead  of  the  definitions  of 
grams  of  the  materials  given  in  Example  5 — you  would 
convert  them  to  moler  proportions  and  you  would 
endeavor  to  have  as  many  of  the  melamine  nuclei  in  your 
modified  Example  5  that  there  appear  in  Example  5  of 
tlie  Kazenas  ])atent;  is  that  right?     A.     Approximately. 

Q.  And  when  you  would  do  that,  would  you  be  certain 
that  the  product  would  be  insoluble  in  aromatic  liydro- 
carbon  solvents? 

A.  In  organic  chemistry  you  are  never  certain  of  an 
experhiient  that  you  haven't  previously  rmi. 

Q.  Would  you  be  certain  tliat  the  product  was  not 
thermosettLng? 
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A.  I  would  not  be  certain.  I  would  be  willing  to  pre- 
dict that  it  would  not  be  thermosetting;  however,  there 
is  never  any  certainty. 

Q.  Now,  referring  to  a  change  of  the  sulfonamide  in 
example  5,  what  change  would  you  make  if  you  were  to 
substitute  benzine  sulfonamide  for  the  mLxture  of  0  and 
P  toluene  sulfonamide? 

A.  I  would  increase  the  amount  of  formaldehyde 
slightly  in  order  to  have 

Q.     Is  that  the  only  change  which  you  would  make? 

A.  I  might  adjust  the  amount  of  melamine  uj)  slightly 
to  get  the  same  moler  ratios. 

Q.  What  would  you  do  if  you  yvere  to  substitute  an 
alkyl  derivative  of  benzine  sulfonamide  in  which  the 
sulfonamido  group  is  attached  directly  to  the  aromatic 
nucleus  to  the  sulphur  atoms? 

A.     You  are  speaking,  for  instance,  of  ethyl  benzine? 

Q.     Let's  take  that  for  example. 

A.  I  would  probably  use  the  same  ijroportions  in  the 
example. 

Q.  Would  you  be  certain  beforehand  that  you  wf)uld 
have  a  thermoplastic  resin? 

A.  I  will  answer  that  as  I  did  previously,  that  I  would 
be  willing  to  predict  so,  but  without  having  actually  run 
it  myself,  I  would  not  be  absolutely  certain. 

Q.  Now,  let's  assmne  that  we  take  a  different  alkyl,  an 
alkeate  such  as  the  Hexal  group,  what  would  you  then  do ! 

A.     I  presume  you  are  referring  to  alk\d? 

Q.     Alkyl. 

A.  In  tliat  case  I  would  probably  adjust  the  propor- 
tions slightly  to  arrive  at  approximately  the  same  moler 
ratio,  the  same  proportions  on  a  moler  basis. 

Q.  Now,  in  making  your  prediction,  if  you  found  out 
that  the  ]>roduct  was  thermoplastic  but  that  it  was  soluble 
in  aromatic  hydrocarbon  solvents,  what  change  would  you 
make  in  the  example  to  make  it  substantially  insoluble? 
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A.  This  is  getting  extremely  hypothetical.  First  of  all, 
we  will  assume  that  it  would  be  aromatic  liydrocarbon 
soluble  and  not  you  are  asking  what  we  would  do  to 
change  it,  if  we  wanted 

Q.     Yes,  sir. 

A.     I    don't    find    anything — I    shouldn't    say    I    don't 


find 

The  Reporter:  Will  you  raise  your  voice,  please, 
Doctor? 

A.  Certainly.  In  reading  the  patent,  f  haven't  come 
upon  any  directions  on  how  you  would  adjust  every 
minor  instance  that  might  happen. 

Q.  Would  a  man  skilled  m  the  art  as  of  January  26, 
1954, — and  we  are  again  speaking  to  this  hypothetical  man 
skilled  in  the  art  to  which  we  referred  at  the  close  of 
court  yesterday — would  he  know  what  to  do  without  re- 
ferring to  the  patent  directions? 

A.  If  he  found  that  it  was  aromatic  hydrocarbon 
soluble  and  you  supposedly  in  this  hypothetical  situation 
liad  this  resin  of  Kazenas 

Q.  It  is  thermoplastic  and  it  still  is  soluble;  would  he 
have  been  able  to  alter  the  ingredients  in  this  hypothetical 
example  as  of  January  26,  1954,  to  meet  the  requirement 
of  the  claim? 

A.  You  mean  he  had  complete  knowledge  of  the  entire 
Kazenas  patent? 

Q.     He  has  no  knowledge  of  tlie  Kazenas  ]>atent. 

A.  In  that  case  I  would  think  it  would  be  very  difficult 
to  predict. 

Q.  Dr.  Hatcher,  1  hand  you  Defendant's  exliibits  L,  M, 
N  and  O,  which  1  believe  were  made  under  your  direction. 

A.     That  is  correct. 

Q.     Who  made  them?     A.     Mr.  Gray. 

Q.     Thomas  Gray  who  is  sitting  at  counsel  table  here? 


4G 


A.  That's  correct. 

Q.  When  did  he  make  them? 

A,  As  I  recall,  it  was  August  27th  and  28tli  of  1958. 

Q.  And  where  did  he  malce  them? 

A.  At  the  Switzer  Brothers  laboratory. 

Q.  Where  were  you  when  he  made  them? 

A.  I  was  standing  right  beside  him  all  the  time. 

Q.  Were  you  watching  everything  that  he  did? 

A.  I  watched  very  carefully. 

Q.  Did  you  make  notes  of  what  he  did? 

A.  He  did  not  make  notes  at  that  time,  but  notes  were 
made. 

Q.  Who  made  the  notes? 

A.  Mr.  Manahan  made  the  notes. 

Q.  Was  Mr.  Manahan  there  at  that  time? 

A.  Yes,  he  was,  and  I  checked  to  make  sure  that  the 

notes  were  properly  made. 

Q.  Do  you  Ivuow  who  has  those  notes  now? 

A.  No,  I  do  not. 

Q.  After  the  samples  were  completed — How  long  did 
it  take  to  comjilete  them  first?     A.     Two  days. 

Q.  And  were  you  there  during  the  entire  two-day 
period?     A.     Yes,  I  was. 

*  *  *  m  * 

Q.  After  these  Examples,  L,  M,  N  and  O  were  made — 
First,  were  they  all  made  the  same  day? 

A.  No,  they  were  made  one  day  and — Well,  I  will  have 
to  check  tliat,  I  believe  that^ — I  can't  state  which  were 
made  which  days.  They  were  both  made  during  that  two- 
day  period. 

Q.  And  after  the  resins  were  completed,  did  you  test 
the  Japanese  resin  to  see  if  it  was  friable? 

A.     Yes,  we  did. 

Q.     Was  it  friable?     A.     Yes,  it  was  friable.  I 

Q.     Did  you  save  any  of  the  resin  of  those  examples? 
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A.  The  only  one — well,  all  that  1  have  ar<'  these  ex- 
amples in  toluene.    T  do  not  have  the  rosins  themselves. 

Q.  And  after  you  made  the  resins,  would  you  state 
what  you  did  Adth  these  speoitic  resins  to  make  those 
examples  that  you  have  there? 

A.  Yes.  We  ground  each  one  of  them  in  a  mortar  and 
pestle  and  we  put  10  grams  of  the  resin  with  40  grams 
of  toluene  into  each  of  these  bottles  and  shook  them  uj) 
to  determine  the  solubility.  We  also  ran  melting  point 
tests. 

#  *  *  *  * 

Q.  Now,  after  you  put  the  material  in  these  bottles, 
what  did  you  then  do  with  the  bottles? 

A.     I  put  them  in  a  box  and  took  them  with  me. 
Q.     Back  to  Chicago?    A.     That's  right. 
Q.     And  they  have  been  in  your  custody  ever  since! 
A.     They  have. 

Mr.  Hoi>i>e:     No  further  cross-examination. 

*  *  #  *  # 

Q.  Dr.  Hatcher,  you  were  also  asked  if  you  would 
examine  the  Kazenas  patent  and  find  an>-  statements 
relating  to — Oh,  strilve  that  tjuestion. 

You  were  asked  to  examine  the  Kazenas  patent  and 
find  any  statements  which  would  lead  you  to  believe  that 
the  melamine  content  of  the  Kazenas  resin  was  such  that 
it  was  insoluble  in  aromatic  hydrocarbon  solvents,  and 
you  did  examine  the  patent  during  the  recess  but  you  were 
not  asked  the  question  again  on  cross-examination.  1  will 
ask  it  to  you  now. 

A.     Yes,  I  find  four  references  to  it. 

Q.     Could  you  read  those,  please? 

A.     On  Column  1,  line  57,  it  says : 

"The  new  resin  is  brittle  and  friable  below  its  softening 
point" — No,  that's  not  it.    "The  new  resin  is  insoluble  in 
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many  coimaon  vehicles  luid  can  therefore  be  suspended  in 
such  vehicles  without  coalescence  or  agglomeration." 

Then  going  to  Colunm  5,  the  portion  that  we  just  read 
where  it  says,  "If  desired,  the  undyed  resin  may  be 
prepared  as  in  Exaniph's  1  to  6  and  dyed  by  inimei-sion 
in  an  acjueous  dye  bath,"  wliich  refers  on  to  Column  G 
where  it  says  at  line  4: 

"The  pigments  prepared  in  the  manner  described  in 
the  foregoing  examples  arc  insoluble  in  water  and 
aliphatic  hydrocarbon  solvents,  are  practically  insoluble 
in  aromatic  hydrocarbon  solvents,  and  are  soluble  in 
Ketones  and  solvent  esters." 

Then  in  that  same  colmim,  line  21, 

"Based  on  these  physical  characteristics,  the  i>iginents 
may  be  used  in  vehicles  which  are  non-solvents  for  the 
pigments  to  form  various  types  of  inks  and  the  like." 

These  would  lead  to  the  very  strong  conclusion  that 
they  are  unsoluble  in  aromatic  solvents. 

Q.  Is  it  the  melamine  that  imi>arts  the  msolubility  to 
the  Kazenas  resin,  combined  in  the  resin  body? 

A.  When  combined  in,  yes,  I  would  say  that  it  very 
probably  is.    I  laiow  of  nothing  else  in  there  which  could 

cause  that. 

#  *  •  #  * 

Recross  Examination 

Q.  (By  Mr.  Hopije) :  Dr.  Hatcher,  to  a  man  skilled 
in  the  art,  is  there  any  difference  between  being  soluble 
in  connnon  vehicles  and  the  usual  solvents?  This  is  with- 
out reference  to  the  patent.  I  am  just  asking  you  about 
the  words  "coimnon  vehicles"  and  "usual  solvents." 

A.     There  could  be  some  difference,  slight  difference. 

Here  I  am  sure  it  is  meant  in  that  manner,  however. 

***** 

Q.  Now,  turning  to  the  language  which  you  iind  con- 
cerning the  insolubility  in  aromatic  hydrocarbon  solvents, 
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with  reference  to  the  word  "pigments,"  appearing  in  line 
4,  all  of  the 

A.     (Interposing.)    Of  what  column! 

Q.     Line  4  of  Colmnn  6.     A.     Colunm  6? 

Q.  Yes;  all  of  the  pigments  have  a  dyestuff  in  them, 
do  they  not,  whether  they  are  made  according  to  Examples 
7  to  13,  as  originally  stated,  or  as  Example  12  with  the 
last  sentence  added! 

A.     Would  you  state  the  nimibers  of  the  Examples! 

Q.  7  to  13,  as  originally  stated,  plus  the  added  para- 
graph under  Example  12.     A.     Yes. 

Q.  Now,  the  pigments  prepared  in  th(>  manner  pre- 
scribed in  the  foregoing  examples,  therefore,  all  have  the 
following  ingredients:  a  melamine,  a  sulfonamide,  an 
aldehyde,  and  a  dyestuff,  is  that  correct! 

A.  No,  that  is  not  correct.  Those  examjiles  have  a 
resin  of  the  Kazenas  t^^De  and  a  dyestuff,  and  the  resin 
does  not  contain  a  melamine,  a  sulfonamide  and  formalde- 
hyde, it  is  reacted  resin  resulting  from  a  reaction  of  those 
materials. 

Q.  Now,  taking  your  answer,  is  there  an\-thing  that 
you  read  in  the  words  that  you  read  to  the  Court  which 
defines  which  of  those  four  ingredients  contributes  to  the 
insolubility  in  aromatic  hydrocarbon  solvents! 

A.  No,  there  is  notlung  that  I  can  see  that  says  which 
one  contributes  to  insolubility. 

Q.  Referring  to  your  language  that  you  found:  the 
new  resin  is  insoluble  in  many  common  vehicles  and  can 
therefore  be  suspended  in  such  veliicles  without  coales- 
cence or -agglomeration,  is  there  anytliing  that  you  see  in 
that  sentence  which  tells  you  which  of  the  ingredients  is 
responsible  for  the  lack  of  solubility  in  aromatic  hydro- 
carbon solvents! 

A.  No,  and  often  it 's  a  new  combination  that  gives  you 
the  different  properties,  rather  than  just  tlie  fact  that 
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you  put  the  two  things  together  and  mix  them.  When  you 
mix  them,  you  react  them  and  get  a  proijerty  that  isn't 
the  property  of  either  one  of  the  original  ingredients. 

Q.  Now,  do  you  find  anything  in  the  patent  which 
states  what  it  is  that  contributes  to  the  insolubility  in 
aromatic  hydrocarbon   solvents? 

A.  ...  Yes,  it  does  say  sufficient  to  render  said  com- 
pletely condensed  thermoplastic  resin  substantially  in- 
soluble.   I  will  have  to  correct  my  testimony. 

Q.  That  is  the  language  keys  it  to  the  amount  of 
melaminef     A.    Yes,  that's  right. 

Q.  That  is  the  only  language  which  keys  it  to  the 
amount  of  melamine,  is  it  not? 

A.  With  regard  to  softening  point  on  Page  3,  it  says : 
If  too  small  a  quantity  of  melamine  is  used,  the  softening 
point  of  the  product  will  differ  only  slightly  from  the 
softening  point  of  the  sulfonaaiiide  formaldehyde  resin. 

Q.  Now,  that  is  the  only  language  you  find  in  the 
specification  that  relates  to  the  lower  quantity  of  mela- 
mine, isn't  it,  other  than  that  which  you  read  in  the 
clauns?    A.    That  is  all  I  find  at  this  time,  yes. 

Mr.  Hoppe:    That's  all. 

Redirect  Examination 

Q.  (By  Mr.  Manahan) :  As  a  chemist.  Dr.  Hatcher, 
do  you  recognize  from  the  Kazenas  patent  that  the  com- 
bination of  a  melamine  component  into  the  resin  will 
impart  toluene  insolubility  into  the  resin? 

A.  Yes.  As  I  testified  previously,  there  is  nothing  else 
there  that  could  do  it.  It  has  to  be  the  melamine  that 
does  it. 

Mr.  Sherman:     That's  all,  Dr.  Hatcher. 

Mr.  Hoppe:     That's  all. 
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filed  June  30,  1965,  as  reported  in  348  F.2d  244. 

Harry  P.  LOCKLIN  and  Elmer  J.  Brant,  General  partners  doing  business 
under  tlie  firm  name  of  Radiant  Color  Company,  Plaintiffs-Appel- 
lants, 

V. 

SWITZER  BROTHERS,  INC.,  a  corporation,  Defendant-Appellee. 

No.  19467. 

United  States  Court  of  Appeals 

Ninth  Circuit. 

June  30,  1965. 

The  i^laintiffs  were  found  guilty  of  civil  contempt  for 
violation  of  an  injunction  against  infringement  of  de- 
fendant's patent,  and  they  appealed  from  the  order  of  the 
United  States  District  Court  for  the  Northern  District  of 
California,  Southern  Division,  William  T.  Sweigert,  J. 
The  Court  of  Appeals,  Merrill,  Circuit  Judge,  held  that 
plaintiffs  were  entitled  to  trial  on  issue  as  to  whether  the 
accused  formula  fell  within  narrow  limits  of  patent,  not- 
withstanding that  issue  had  not  been  clearly  directed  to 
district  court's  attention,  where  plaintiffs  had  been 
encouraged  to  submit  to  inajjpropriate  summary  proceed- 
ings which  may  well  have  contributed  to  result  that  issues 
not  overly  apparent  in  absence  of  cross-examination  were 
not  thoroughly  explored  and  presented  at  time  of  argu- 
ment. 

Order  affirmed  in  part  and  the  matter  remanded  with 
instructions. 

1.    Affidavits  (Key)  18 

Receipt  of  proof  in  form  of  affidavits  was  error  where 
factual  determinations  were  required  on  critical  issues 
raised  in  civil  contemi3t  case  for  violation  of  injunction 
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against  infringement  of  patent.  Fed.Rules  Civ.Proc.  rule 
43(a,  e),  28  U.S.C.A. 

2.  Patents  (Key)  326(4) 

The  erroneous  receipt  of  proof  in  form  of  affidavits  in 
civil  contempt  case  for  violation  of  injunction  against 
infringement  of  jjatent  was  invited  if  not  waived,  where 
plaintiffs  expressed  view  that  witnesses  should  be  brought 
before  court  but  did  not  object  to  decision  that  the  matter 
should  proceed  initially  by  affidavits  and  that  if  they  dis- 
closed genuine  conflicts  in  contentions  of  fact  or  opinion 
that  question  of  calling  of  "witnesses  might  then  be  re- 
newed, and  plaintiffs,  at  time  of  hearing,  did  not  renew 
their  contention  that  issues  disclosed  by  affidavits  would 
justify  the  calling  of  witnesses.  Fed.Rules  Civ.Proc.  rule 
43(a,  e),  28  U.S.C.A. 

3.  Patents  (Key)  326(4) 

In  civil  contempt  case  for  violation  of  injunction  against 
infringement  of  patent,  plaintiffs  were  entitled  to  trial  on 
issue  as  to  whether  accused  formula  fell  within  narrow 
limits  of  patent,  notwithstanding  that  issue  had  not  been 
clearly  directed  to  district  court's  attention,  where  plain- 
tiffs had  been  encouraged  to  submit  to  inappropriate  sum- 
mary proceedings  which  may  well  have  contributed  to 
result  that  issues  not  overly  apparent  in  absence  of  cross- 
examination  were  not  thoroughly  explored  and  presented 
at  time  of  argument. 


Carl  Hoppe,  Ernest  M.  Anderson,  San  Francisco,  Cal., 
for  appellants. 

Harold  C.  Hohbach,  Flehr  &  Swain,  San  Francisco,  Cal., 
Benjamin  H.  Sherman,  Hill,  Sherman,  Meroni,  Gross  & 
Simpson,  Chicago,  111.,  for  appellee. 
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Before  BARNES,  JERTBERG  and  MERRILL,  Circuit 
Judges. 

MERRILL,  Circuit  Judge: 

This  appeal  is  taken  from  an  order  adjudging  appel- 
lants guilty  of  civil  contempt  for  violation  of  an  injunction 
against  infringement  of  appellee's  patent.  The  injunction 
was  issued  pursuant  to  mandate  of  this  court  following 
our  decision  holding  appellee's  jjatent  valid  and  infringed, 
Locklin  v.  Switzer  Bros.,  Inc.,  299  F.2d  160  (9  Cir.  1961), 
cert,  denied,  369  U.S.  861,  82  S.Ct.  950,  8  L.Ed.2d  18 
(1962). 

The  patent  there  in  issue,  the  Kazenas  patent,^  was  for 
a  resin  which  was  a  co-condensation  of  a  melamine,  a 
sulfonamide  and  an  aldehyde,  and  which  possessed 
characteristics  of  substantial  importance  in  the  manufac- 
ture of  pigments  for  use  in  fluorescent  paint.  Following 
our  earlier  decision  and  the  injunction  against  infringe- 
ment, appellants  produced  and  utilized  a  resin  designated 
as  "4-C,"  which  utilized  the  three  ingredients  of  the 
Kazenas  formula  with  the  addition  of  a  relatively  small 
amount  of  urea.  Appellee  then  initiated  these  ijroceedings 
contending  that  production  of  the  4-C  resin  constituted  a 
violation  of  the  court's  injunction.  The  District  Court 
agreed. 

Appellants  make  two  contentions  upon  this  appeal. 

[1,  2]  The  first  relates  to  the  procedures  followed  by 
the  District  Court.  The  court  treated  the  matter  as  one  on 
motion  under  Rule  43(e)  F.R.Civ.P.  rather  than  as  a  trial 
for  infringement  under  Rule  43(a).  Accordingly  proof  was 
received  in  the  form  of  affidavits.  Appellants  now  assert 
that   this   was   error,   since   factual   determinations   were 


'Letters  patent  No.  2,809,954,  assigned  to  Switzer. 
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required  upon  critical  issues.  We  agree.^  The  error,  liow- 
ever,  would  appear  to  have  been  invited  if  not  waived. 

At  the  outset  of  the  proceedings  appellants  expressed 
the  view  that  the  matter  could  not  adequately  be  tried  on 
affidavits  and  that  "on  a  matter  of  such  seriousness  as 
this  we  should  bring  our  witnesses  before  the  court."  It 
was  ultimately  decided,  however,  without  objection  by 
appellants,  that  the  matter  should  proceed  initially  by 
affidavit;  that  if  an  analysis  of  the  affidavits  disclosed 
genuine  conflicts  in  contentions  of  fact  or  opinion  the 
question  of  the  calling  of  witnesses  might  then  be  renewed. 
The  record  does  not  disclose  that  appellants,  at  the  time 
of  hearing,  renewed  their  contention  that  issues  disclosed 
by  the  affidavits  would  justify  the  calling  of  witnesses.  No 
offer  of  oral  testimony  was  made. 

[3]  Upon  the  merits  of  the  dispute  appellants  contend 
that  their  accused  formula  4-C  does  not  fall  witliin  the 
narrow  limits  of  the  Kazenas  patent  as  delineated  in  our 
earlier  opinion.  Notwithstanding  the  fact  that  the  amount 
of  urea  used  by  them  is  relatively  small,  still,  they  assert, 
the  urea  is  used  in  place  of  melamine,  and  reduces  the 
amount  of  melamine  wliich  is  utilized  to  a  point  where 
the  melamine  alone  is  not  sufficient  to  render  the  product 
substantially  insoluble  in  aromatic  hydrocarbon  solvents. 

Appellee  asserts  that  this  is  not  the  proper  test  and 
that  the  claims  of  the  Kazenas  patent  should  not  be  so 
limited.  It  i:)oints  out  that  the  amount  of  melamine  utilized 
by   appellants    is   well   within    the    spread    fixed   by    the 


2That  trial  under  Rule  43(a)  is  the  appropriate  method  of 
resolving-  issues  i-aised  by  opinion  testimony  in  patent  cases  is 
suggested  in  Moore's  Federal  Practice,  §  43.03,  where  it  is  stated 
in  comment  upon  this  rule: 

"It  follows,  therefore,  that  the  practice  under  Equity  Rule  48, 
in  patent  and  trade-mark  actions,  of  setting  forth  in  affidavits 
the  testimony  in  chief  of  expert  witnesses  whose  testimony  is 
directed  to  matters  of  opinion,  is  no  longer  proper." 


miniinnni  and  maximum  limits  set  forth  in  the  Kazenas 
claims  and  within  the  area  covered  by  the  examples  given. 
It  contends,  as  was  argued  to  the  District  Court,  that  the 
true  issues  are  whether  the  4-C  resin  is  equivalent  to  the 
infringing  resin  to  which  the  injunction  was  directed,  and 
whether  the  urea  was  essential  to  produce  the  desired 
characteristics  of  4-C. 

We  cannot  agree.  In  our  judgment  if  appellants'  con- 
tentions are  factually  correct  there  would  be  no  infringe- 
ment. In  our  earlier  opinion  we  ruled  that  the  use  of  this 
functional  language  in  specifying  the  amount  of  melamine 
required  (an  amount  sufficient  to  render  the  condensation 
product  substantially  insoluble  in  aromatic  hydrocarbon 
solvents,  but  insufficient  to  render  it  thermo-setting)  did 
not  invalidate  the  claims,  but  by  the  same  token  it  served 
to  fix  precisely  the  limits  of  the  claims. 

Upon  the  specific  issue  here  raised  by  ajipellants  the 
District  Court  has  made  no  findings.  It  does  not  appear, 
however,  that  this  precise  issue  was  clearly  directed  to  the 
court's  attention. 

We  are  thus  hard  put  to  find  reversible  error  upon  the 
record  as  to  either  of  appellants'  contentions. 

We  do  feel,  however,  that  in  all  fairness  appellants  are 
entitled  to  trial  upon  this  issue.  While  the  District  Court 
acted  with  commendable  concern  for  the  conservation  of 
trial  time,  the  result  was  to  encourage  counsel  to  submit 
to  sunmiary  proceedings,  which,  as  a  matter  of  hindsight, 
would  now  appear  to  have  been  inappropriate.  The  sum- 
mary character  of  the  proceedings,  in  turn,  may  weU 
have  contributed  to  the  result  that  issues  not  overly 
apparent  in  the  absence  of  cross-examination  were  not 
thoroughly  exjilored  and  ijresented  at  the  time  of 
argument. 
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The  record  does  not,  however,  suggest  that  trial  upon 
any  other  issue  is  similarly  justified  under  the  circum- 
stances. In  all  other  respects  the  order  of  the  District 
Court  is  entitled  to  affirmance. 

Accordingly  the  matter  is  remanded  with  instructions 
that  the  order  of  the  District  Court  be  set  aside  and  that 
trial  be  had  upon  the  sole  question  whether,  in  the  4-C 
resin,  the  amount  of  melamine  utilized  is  such  as  to  bring 
the  resin  within  the  limits  of  the  claims  of  the  Kazenas 
patent  as  those  clauus  are  delineated  in  our  former 
opinion. 
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Memorandum  of  Decision  of  the  District  Court 
filed  February  17,  1966. 

In  the  United  States  District  Court  for  the 

Northern  District  of  California, 

Southern  Division 


No.  36995 


Harry  P.  Locklin  and  Elmer  J.  Brant, 
general  partners  doing  business  under 
firm  name  of  Kadiant  Color  Company, 

Plaintiffs, 

vs. 

Switzer  Brothers,  Inc.,  a  corporation. 

Defendant. 


MEMORANDUM  OF  DECISION 

SWEIGERT,  J. 

This  case  is  before  the  Court  on  a  petition  tiled  by 
defendant  Switzer  Brothers,  Inc.,  (hereinafter  referred  to 
as  Switzer)  on  May  8,  1963,  for  an  order  adjudicating 
plaintitTs,  doing  business  as  Radiant  Color  Company 
(hereinafter  referred  to  as  Radiant),  in  civil  contempt  for 
violation  of  the  judgment  of  this  Court,  entered  on  No- 
vember 17,  1959. 

That  judgment  held  that  claims  1,  2,  3,  4  and  9  of 
Switzer 's  Kazenas  patent  were  valid  and  were  infringed 
by  certain  fluorescent  pigments  manufactured  by  Radiant. 
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On  apiieal,  the  judgment  was  affirmed,  Locklin  v.  Switser 
Bros.,  Inc.,  299  F.2d  160  (9th  Cir.  1961). 

On  May  2,  1962,  an  injunction  was  entered  permanently 
enjoining  Radiant  from  making,  using,  selling  or  offering 
for  sale,  except  under  license  from  Switzer  any  fluo- 
rescent pigment  embodying  or  manufactured  by  the  use 
of  the  inventions  disclosed  in  the  above  claims  of  the 
Kazenas  patent. 

On  March  31,  1964,  this  Court  found  Radiant  guilty  of 
civil  contempt  for  violation  of  the  injunction.  Upon 
ai)i)eal,  the  Court  in  Locklin  v.  Switzer  Bros.,  Inc.,  348 
F.2d  244  (9th  Cir.  1965)  remanded  the  case  for  a  determi- 
nation of  the  specific  question  whether,  in  Radiant's 
accused  4-C  resin,  the  amoimt  of  melamine  utilized  is  such 
as  to  bring  the  resin  within  the  limits  of  the  claims  of 
Switzer 's  Kazenas  joatent.  No.  2,809,954,  as  those  claims 
were  delineated  in  the  Court's  prior  opinion  in  1961. 

Pursuant  to  the  remand,  this  Court  held  an  evidentiary 
hearing  on  the  above  question  from  October  11,  1965,  to 
October  15,  1965. 

Radiant  contends  that  its  accused  formula  4-C  resin 
does  not  fall  within  the  following  functional  language  of 
claim  2  of  the  Kazenas  patent: 

"[T]he  amount  of  said  melamine  compound  being  an 
amount  .  .  .  sufficient  to  render  said  condensation 
product  substantially  insoluble  in  aromatic  hydrocar- 
bon solvents.  ..." 

Specifically,  Radiant  contends  that,  notwithstanding  the 
fact  that  the  amount  of  urea  used  by  them  in  the  4-C  resin 
is  relatively  small,  the  urea  is  used  in  place  of  melamine, 
and  reduces  the  amount  of  melamine  to  a  point  where  the 
melamine  alone  is  not  "sufficient  to  render  said  condensa- 
tion product  substantially  insoluble  in  aromatic  hydro- 
carbon solvents." 
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The  1965  Court  of  Appeals  decision  held  that,  if 
Radiant's  contention  is  factually  correct,  there  would  be 
no  infringement,  stating  with  regard  to  the  above 
language  of  claim  2  of  the  Kazenas  patent: 

"In  our  earlier  opinion  Ave  ruled  that  the  use  of  this 
functional  language  in  specifying  the  amovmt  of 
melamine  re((uired  .  .  .  did  not  invalidate  the  claims, 
but  liy  the  same  token  it  served  to  fix  i^recisely  the 
limits  of  the  claims."  Locklin  r.  Sivitzer  Bros.,  Inc., 
supra  at  246. 

In  its  earlier  opinion  the  Court  had  found  that  the 
language  was  not  vague,  stating : 

"There  is  testmiony  to  the  effect  that  'sufficient 
melamine  to  render  the  resin  substantially  insoluble' 
is  a  sim])le,  clear  test  for  an  ordinary  chemist  to  i^er- 
form  and  one  which  does  not  rec[uire  extensive  ex- 
perimentation in  order  that  the  jii'ecise  critical  limits 
be  ascertained  in  a  particular  case.  Under  such  cir- 
cumstances, the  fact  that  some  preliminary  testing  is 
required  does  not  render  the  claim  invalid  for  vague- 
ness." Locklin  v.  Switzcr  Bros.,  Inc.,  sux)ra  at  166. 

The  Court  had  also  pointed  out  the  reason  why  the 
lower  limit  of  the  amount  of  melamine,  which  would 
render  the  resin  substantially  insoluble,  could  not  be 
stated  in  precise  quantitative  terms,  stating: 

"Switzer  points  to  the  fact  that  of  the  considerable 
number  of  melamine  comjjounds  encomi)assed  by  the 
patent,  each  has  a  different  critical  limit.  It  asserts 
that  this  renders  it  wholly  unreasonable  to  expect  the 
claims  to  be  specific  in  this  resjject  or  to  expect  any 
further  specificity  than  that  which  api:)ears  in  the 
examiDles  given."  Locklin  v.  Switzer  Bros.,  Inc.,  supra 
at  165-66. 

Defendant  Switzer,  therefore,  has  the  burden  of  showing 
the  following  in  order  to  establish  that  Radiant  is  in  civil 
contem])t  of  this  Court's  injunction. 
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1.  A  simple,  clear,  reliable  test  for  an  ordinary  chemist 
to  perform  and  one  which  does  not  require  extensive 
experimentation  to  show  whether  the  accused  resin  con- 
tains sufficient  melamine  to  render  it  substantially  in- 
soluble in  aromatic  hydrocarbon  solvents. 

2.  That  in  fact  the  accused  resin  contains  sufficient 
melamine  to  render  it  substantially  insoluble  in  aromatic 
hydrocarbon  solvents. 

In  order  to  sustain  this  burden,  Switzer  relies  on  two 
different  kinds  of  tests:  (1)  the  quick  qnxditative  test, 
which  was  the  test  used  at  the  original  infringement  trial 
and  (2)  the  quantitative  test. 

Qualitative  Tests 

In  the  qualitative  tests,  Switzer  manufactured  and  used 
a  resin  consisting  of  a  co-condensation  reaction  of  mela- 
mine, sulfonamide  and  formaldehyde  in  the  same  mole 
l)roportions  as  in  the  accused  4-C  resin  (i.e.,  7  moles  of 
formaldehyde,  4  moles  of  sulfonamide  and  1  mole  of  mela- 
mine). Switzer  eliminated  entirely  the  one-half  mole  of 
urea  from  the  test  resin  in  order  to  show  that  there  was 
sufficient  melamine,  mthout  the  urea,  to  render  the  resin 
substantially  insoluble  in  aromatic  hydrocarbon  solvents. 

Switzer  conducted  two  qualitative  tests.  The  first  test 
was  conducted  on  September  25,  1965,  at  Cleveland,  Ohio, 
in  the  presence  of  Radiant.  On  that  date,  Switzer  placed 
a  measured  quantity  of  its  test  resin  in  separate  con- 
tainers each  holding  one  of  the  three  aromatic  hydro- 
carbon solvents — benzene,  toluene  and  xylene. 

The  second  test  was  conducted  at  trial,  at  which  time 
Switzer  jilaced  a  roughly  measured  quantity  of  its  test 
resin  in  containers  holding  each  of  the  aforesaid  hydro- 
carbon solvents. 
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Both  i)arties  are  in  agreement  that,  if  a  finely  ground 
resin  is  placed  in  an  aromatic  hydrocarbon  solvent  and  it 
stays  suspended  witliout  coalescence  or  agglomeration, 
then  this  is  an  indication  that  the  resin  is  insoluble,  while 
if  the  resin  becomes  coalesced  or  agglomerated,  then  this 
is  an  indication  that  the  resin  is  not  insoluble.  There  is 
dispute,  however,  over  how  long  the  resin  must  remain 
suspended  without  coalescence  or  agglomeration  to  come 
within  the  defining  words  of  the  patent  claim:  "sub- 
stantially insoluble  in  aromatic  hydrocarbon  solvents." 

At  the  original  trial  in  1959  before  Judge  Goodman,  the 
Court  considered  only  tests  in  inire  toluene  in  determining 
whether  the  resin  was  substantially  insoluble  in  an 
aromatic  hydrocarbon  solvent.  Furthermore,  at  the 
original  trial,  the  lapse  of  time  between  the  date  when  the 
resin  was  placed  in  toluene  and  the  date  when  the  obser- 
vations of  the  condition  of  the  resin  in  the  toluene  were 
made,  was  less  than  one  week. 

Switzer  demonstrated  during  this  contempt  hearing  that 
its  test  resin  remained  free  flowing  and  dispersed  24 
hours  after  being  placed  in  the  pure  solvents.  Switzer 
also  demonstrated  at  the  trial  that  the  resin  placed  in 
the  solvents  on  September  25,  1965,  which  had  stood 
unshalven  for  17  days,  was  free-flowing  uijon  being  shaken 
at  the  trial. 

Radiant  also  made  a  nmnber  of  test  resins  and  con- 
ducted tests  thereon  in  the  pure  solvents.  One  resin  made 
by  Radiant,  designated  JS-739,  contained  the  following 
ingredients  in  the  indicated  mole  proportions :  7  moles  of 
fonualdehyde,  4  moles  of  sulfonamide,  1  mole  of  mela- 
mine  and  one-half  mole  of  urea.  Another  resin  manu- 
factured by  Radiant,  designated  JS-73S,  contained  the 
same  ingredients  except  the  urea. 

At  the  trial,  Bennahmias,  Technical  Director  of  Radiant, 
testified   (RT  404  et  seq.)   that  on  July  13,   1963,  more 
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than  two  years  prior  to  trial,  he  placed  a  JS-738  resin  in 
a  container  of  benzene  (Eadiant's  Exhibit  No.  43)  and 
that  on  July  28,  1963,  he  placed  a  JS-738  resin  in  a  con- 
tainer of  toluene  (Radiant's  Exhibit  No.  44).  Mr.  Ben- 
nahinias  then  testified  about  the  results  of  these  19G3 
tests.  However,  because  these  tests  were  not  conducted 
under  the  observation  of  Switzer,  as  were  later  tests  con- 
ducted by  Radiant  on  September  3,  1965,  and  in  lio^ht  of 
the  conflict  in  results  between  these  tests  and  those  con- 
ducted on  September  3,  1965,  the  Court  considers  the 
latter  tests  more  reliable. 

In  the  inter-parties  test  in  Richmond,  California,  held 
on  September  3,  1965,  Bennahmias  testified  that  he  i)laced 
a  measured  quantity  of  the  JS-738  resin  in  containers  of 
benzene  (Radiant's  Exhibit  No.  17),  toluene  (Radiant's 
Exhibit  No.  18)  and  xylene  (Radiant's  Exhibit  No.  19). 

The  JS-738  resin,  which  was  placed  in  benzene  on  Sep- 
tember 3,  1965  (Radiant's  Exhibit  No.  17)  was  intro- 
duced in  evidence  by  Radiant  and  appeared  to  be  ag- 
glomerated at  the  time  of  trial.  But  the  JS-738  resin, 
which  was  placed  in  the  toluene  on  September  3,  1965, 
(Radiant's  Exliibit  No.  18)  was  free  flowing — notwith- 
standing Mr.  Bennalunias'  statement  that  he  thought  it 
was  partly  agglomerated  (RT  418).  Further,  the  JS-738 
resin,  which  was  placed  in  xylene  on  September  3,  1965, 
(Radiant's  Exliibit  No.  19)  was  also  free-flowing  at  the 
time  of  trial. 

Radiant  relies  greatly  upon  the  test  which  showed  that 
on  the  date  of  trial,  the  JS-738  resin,  which  had  been 
placed  in  benzene  on  Sei>tember  3,  1965,  appeared  to  be 
agglomerated. 

However,  all  resins  of  this  type  will  eventually  ag- 
glomerate in  any  pure  aromatic  hydrocarbon  solvent.  The 
stronger   the   solvent  the  less   time   it  will   take  to  ag- 
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glomerate.  According  to  the  testimony  of  Dr.  Von  Fischer, 
and  certain  publications  introduced  at  trial  (RT  220-225), 
benzene  has  a  very  high  solvent  power,  is  the  most 
volatile  of  the  aromatic  hydrocarbon  solvents,  is  quite 
toxic  and  is  not  generally  employed  as  a  solvent  in  paint 
vehicles  of  the  type  herein  used.  Since  benzene  is  the 
strongest  of  the  three  aromatic  hydrocarbon  solvents,  a 
resin  should  agglomerate  in  it  first. 

Further,  the  testing  of  a  resin  in  any  pure  aromatic 
hydrocarbon  solvent  is  merely  an  indication  of  the  sub- 
stantial insolubility  of  the  resin  in  a  paint  vehicle. 

The  mere  fact  that  resin  agglomerates  within  four  or 
more  weeks  in  a  pure  hydrocarbon  solvent,  such  as  ben- 
zene, does  not  necessarily  indicate  that  the  resin  will 
agglomerate  in  a  paint  vehicle  in  the  same  period  of  time. 
Pure  hydrocarbon  solvents  are  never  used  alone  with  resin 
in  a  paint  vehicle,  but  only  in  conjimction  with  other 
liquids  and  substances  Avhich  in  effect  reduce  the  strength 
of  the  pure  solvent. 

Thus,  in  a  paint  vehicle  the  resin  will  actually  remain 
insoluble  for  a  considerably  longer  period  of  time  than  in 
a  loure  solvent. 

As  demonstrated  at  trial  by  Switzer,  resins  made  up  in 
accordance  with  the  examples  in  the  Kazenas  patent  have 
remained  free-flowing  and  dispersable  in  the  paint  vehicles 
for  longer  than  five  years  (RT  102-113). 

Mr.  Bennalmiias,  testifying  for  Radiant,  admitted  at 
trial  that  tests  of  48  hours  and  one  week  are  indications 
that  the  pigment  can  be  used  satisfactorily  in  paint  ve- 
hicles (RT  483) — although  Radiant  used  other  tests  as 
well  (RT  491). 

The  Court  finds,  therefore,  that  the  benzene  test  con- 
ducted by  Radiant,  showing  its  JS-738  resin  to  have 
agglomerated  in  benzene  after  approximately  seven  weeks, 
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does  not  disprove  that  the  accused  resin  contains  sufficient 
melamine  to  render  it  substantially  insoluble  in  aromatic 
hydrocarbon  solvents. 

The  Court  finds  no  merit  in  Kadiant's  contention  that 
the  results  are  not  reliable  because  of  certain  differences 
between  the  kind  of  melamine  Switzer  used  in  its  quali- 
tative tests  and  that  used  by  Radiant,  and  because  of 
certain  differences  in  the  method  of  preparation  of  the 
test  resin  by  Switzer. 

It  is,  therefore,  the  finding  of  the  Court  that,  when 
taken  together,  the  24  hour  and  17  day  qualitative  tests 
conducted  by  Switzer,  and  the  qualitative  tests  conducted 
by  Radiant  which  showed  that  their  JS-738  resin  was  free 
flowing  and  dispersed  in  toluene  and  xylene  after  approxi- 
mately seven  weeks,  are  simple  clear  reliable  tests,  which 
demonstrate  that,  in  fact,  the  accused  4-C  resin  contains 
sufficient  melamine  to  render  it  substantially  insoluble  in 
aromatic  hydrocarbon  solvents. 

The  Court,  however,  in  no  \\ase  suggests  that  the  above 
tests  represent  the  minimum  standard  for  determining  the 
question  presented  or  that  the  24  hour  qualitative  test, 
alone,  would  not  suffice  for  determining  the  question  here. 
The  Court  merely  holds  that  the  above  tests  when  con- 
sidered together  do  in  fact  show  beyond  any  doubt  that 
the  accused  4-C  resin  contains  sufficient  melamine  to 
render  it  substantially  insoluble  in  aromatic  hydrocarbon 
solvents. 

In  addition  to  the  above  qualitative  tests  made  by 
SAvitzer,  Switzer  also  made  a  24  hour  quantitative  test. 
In  this  test  a  carefully  measured  portion  (.10  grams)  of 
the  JS-738  resin  (which  was  a  sample  resin  made  by  Ra- 
diant but  mthout  any  urea)  was  deposited  in  50  milli- 
liters of  each  of  the  three  pure  solvents.  In  addition,  a 
carefully  measured  portion  of  the  JS-739  resin  (also  a 
sample  made  by  Radiant  but  containing  a  half-mole  of 
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urea)  was  deposited  in  50  luillilitcrs  of  each  of  the  three 
pure  solvents. 

After  allo-wdng  all  of  these  solutions  to  stand  for  24 
hours,  Switzer  deterniined  how  much  of  the  resin  had  gone 
into  solution,  i.e.,  the  solubility.  Switzer  determined  that 
in  benzene,  .020  grams  of  the  JS-738  resin  had  dissolved 
per  100  milliliters  of  benzene,  while  .010  grams  of  the  JS- 
739  resin  had  dissolved  per  100  milliliters  of  benzene.  In 
tuolene,  Switzer  determined  that  .007  grams  of  the  JS-738 
resin  had  dissolved  per  100  milliliters  of  tuolene,  while 
.002  grams  of  the  JS-739  resin  had  dissolved  per  100 
milliliters  of  toluene.  In  xylene,  Switzer  determined  that 
.003  grams  of  the  JS-738  resin  had  dissolved  per  100  milli- 
liters of  xylene,  while  .002  grams  of  the  JS-739  resin  had 
dissolved  per  100  milliliters  of  xylene. 

It  appears,  therefore,  that  in  the  24  hour  period  only 
very  minute  quantities  of  the  JS-738  resin  and  of  the 
JS-739  resin  went  into  solution. 

Although  these  quantitative  tests  were  not  before  the 
Court  in  the  original  infringement  trial  in  1959,  the  Court 
finds  that  the  results  of  tlie  quantitative  tests  with  the 
JS-738  resin  substantiate  the  findings  of  this  Court  with 
regard  to  the  qualitative  tests,  to  wit:  that  the  accused 
4-C  resin  contains  sufficient  melamine  to  render  it  sub- 
stantially insoluble  in  aromatic  hydrocarbon  solvents. 

Eadiant's  basic  contention  has  l^een  that  the  amount  of 
melamine  alone  in  the  condensation  product  of  formalde- 
hyde, sulfonamide  and  melamine  is  insufficient  to  render 
the  product  substantially  insoluble  in  aromatic  hydro- 
carbon solvents  and  that  its  "4-C  resins  are  rendered 
substantially  insoluble  in  aromatic  hydrocarbon  solvents 
by  using  urea  in  addition  to  melamine,  the  urea  being  an 
essential  ingredient  without  which  the  condensation  prod- 
uct will  agglomerate."  Radiant's  Pre-Trial  Brief,  p.  4. 
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The  Court  has  already  found  that  the  amount  of  me\a- 
mine  by  itself  in  the  accused  4-C  resin  is  sufficient  to 
render  it  substantially  insoluble  in  aromatic  hydrocarbon 
solvents. 

Tending  to  further  confirm  this  finding-  is  the  fact  that 
the  record  before  us  indicates  that,  not  only  is  the  amount 
of  melamine  sufficient  to  render  the  condensation  product 
substantially  insoluble  in  aromatic  hydrocarbon  solvents, 
but  also  that  the  additional  urea,  itself,  has  little  or  no 
effect  in  producing  such  substantial  insolubility. 

The  Court  recognizes  that  the  question  whether  the  urea 
produces  or  tends  to  produce  the  substantial  insolubility 
of  the  accused  4-C  resin  in  the  aromatic  hydrocarbon 
solvents  is  not  the  determinative  issue  referred  to  this 
Court  by  the  Court  of  Ajipeals. 

Radiant,  therefore,  is  imder  no  obligation  to  demon- 
strate that  it  is  the  urea  which  produces  the  substantial 
insolubility  of  its  4-C  resin  in  the  aromatic  hydrocarbon 
solvents.  Rather,  the  burden  of  proof  is  upon  Switzer  to 
prove  that,  whatever  the  effect  of  the  urea  may  be,  the 
amount  of  melamine,  alone,  in  the  accused  4-C  resin  is 
sufficient  to  render  it  substantially  insoluble  in  the  aro- 
matic hydrocarbon  solvents. 

Nevertheless,  evidence  tending  to  show  that  the  urea 
has  no  effect,  so  far  as  the  4-C  resins  are  rendered  sub- 
stantially insoluble  in  aromatic  hydrocarbon  solvents  is 
concerned,  tends  to  confirm  the  Court's  finding  that  it  is 
the  melamine,  alone,  which  renders  the  accused  4-C  resin 
substantially  insoluble  in  the  aromatic  hydrocarbon  sol- 
vents. 

In  this  connection,  the  record  shows  that,  although 
Radiant  introduced  in  evidence  the  containers  of  benzene, 
toluene  and  xylene  with  the  JS-738  resin  (without  urea), 
it  did  not  introduce  in  evidence  the  containers  of  benzene, 
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toluene  and  xylene  which  had  the  JS-739  resin  (with  urea) 
deposited  in  them  on  September  3,  1965,  at  the  inter- 
parties  test  at  Richmond,  California. 

It  then  became  necessary  for  Switzer  to  introduce  in 
evidence  the  container  of  benzene  with  the  JS-739  resin 
[with.  urea).  The  Court  examined  this  container  of  ben- 
zene -with  the  JS-739  resin  (with  urea)  and  it  appeared 
that  this  JS-739  resin  (\nth  urea)  was  in  the  same  ag- 
glomerated condition  as  the  JS-738  resin  (without  urea) 
and  Bennahmias  so  admitted  (RT  472). 

If,  as  contended  by  Radiant,  that  its  "-l-C  resins  are 
rendered  substantially  insoluble  in  aromatic  hydrocarbon 
solvents  by  using  urea  in  addition  to  melamine",  then  it 
would  seem  that  the  agglomeration  of  the  JS-739  resin 
(■with  urea)  in  benzene  after  approximately  seven  weeks 
demonstrates  that  the  addition  of  urea  had  no  api)arent 
effect  on  the  4-C  resin. 

Our  conclusion  is  that  (1)  either  Radiant's  contention 
that  its  "4-C  resins  are  rendered  substantially  insoluble 
in  aromatic  hydrocarbon  solvents  by  using  urea  in  addi- 
tion to  melamine"  is  wi-ong  or  (2)  the  benzene  tests  which 
showed  that  after  seven  weeks  the  JS-738  resin  (without 
urea)  and  the  JS-739  resin  (with  urea)  had  agglomerated 
do  not  disperse  that  either  resin  is  substantially  insoluble 
in  aromatic  hydi'ocarbon  solvents. 

The  Court  has  already  found  that  the  benzene  test  con- 
ducted by  Radiant,  showing  its  JS-738  resin  to  have 
agglomerated  in  benzene  after  approximately  seven  weeks, 
does  not  disprove  that  the  accused  resin  contains  sufficient 
melamine  to  render  it  substantially  insoluble  in  aromatic 
hydrocarbon  solvents. 

After  a  review  of  the  entire  record,  as  discussed  in  this 
opinion,  the  Court  finds,  in  answer  to  the  question  pre- 
sented here,  that  in  the  4-C  resin,  the  amount  of  melamine 
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utilized  is  such  as  to  bring  the  resin  within  the  limits  of! 
the  claims  of  the  Kazenas  patent  as  those  claims  are; 
delineated  in  Locklin  v.  Switzer  Bros.,  Inc.,  299  F.2d  160; 
(9th  Cir.  1961). 

This  Memorandum  of  Decision  contains  the  Findings  of 
Fact  and  Conclusions  of  Law  as  required  by  Fed.  R.  Civ. 
P.  52. 

Dated:  February  17,  1966. 

W.  T.  Sweigert 
United  States  District  Judge 
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NO.      17570 

IN  THE    UNITED  STATES  COURT   OF  APPEALS 

FOR    THE   NINTH   CIRCUIT 

VASE   CALVIN   VALRIE, 

Appellant, 
vs. 
UNITED  STATES   OF  AMERICA, 

Appellee. 


APPELLEE'S   BRIEF 

I 

JURISDICTIONAL  STATEMENT 

Appellant,   Vase  Calvin  Valrie  and  co-defendant  Thomas 
Winfrey  were  indicted  by  the  Federal  Grand  Jury  on  April  13,    1961; 
for  the  Southern  District  of  California,    Central  Division  and 
charged  with  violation  of  Title  21,    United  States  Code,    Section  174 
[C.  T.    2].     — '      The  Indictment  is  in  four  counts.     Appellant  is 
charged  in  the  four  counts  of  the  Indictment  and  co-defendant 
Winfrey  is  charged  in  Counts  Three  and  Four  only. 

Count  One  charges  that  on  or  about  January  12,    1961,    in 
Los  Angeles  County,   appellant  knowingly  and  unlawfully  sold  and 


_!/  "C.  T.  "  refers  to  Clerk's  Transcript  of  Record. 
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facilitated  the  sale  to  William  Green,   of  42  grams  of  heroin,   a 
narcotic  drug,   which,   as  the  appellant  then  and  there  well  knew 
had  been  imported  into  the  United  States  of  America  contrary  to 
Title  21,   United  States  Code,   Section  173. 

Count  Two  relates  the  same  date  and  quantity  of  heroin  in 
Count  One  and  charges  that  appellant  knowingly  and  unlawfully 
received,    concealed  and  facilitated  the  concealment  and  transporta- 
tion of  said  heroin. 

Count  Three  charges  that  on  or  about  January  25,    1961,    in 
Los  Angeles  County  appellant  and  co-defendant  Winfrey  knowingly 
and  unlawfully  sold  and  facilitated  the  sale  to  William  Green,    of 
56.  860  grams  of  heroin,   a  narcotic  drug,   which  as  appellant  and 
co-defendant  then  and  there  well  knew,   had  been  imported  into  the 
United  States  of  America  contrary  to  Title  21,    United  States  Code, 
Section  173. 

Count  Four  relates  to  the  same  date  and  quantity  of  heroin 
as  in  Count  Three  and  charges  that  appellant  and  co-defendant 
Winfrey  knowingly  and  unlawfully  received,   concealed  and 
facilitated  the  concealment  and  transportation  of  said  heroin. 

On  April  17,    1961,   appellant  was  arraigned  in  Case  No. 
29673-CD  before  the  Honorable  Harry  Westover,    United  States 
District  Court  Judge  [C.T.    6].     On  May  15,    1961,   appellant  again 
appeared  before  Judge  Westover  and  entered  a  plea  of  not  guilty  to 
the  four  counts  of  the  Indictment.     Appellant  was  represented  by 
counsel,    Mr.    Harvey  Byron,    at  this  time  [C  T.    9]. 

On  September  5,    1961,    Case  No.    29673-CD  was  called  for 
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trial  before  the  Honorable  William  C.    Mathes,    United  States 
District  Court  Judge.     At  this  time  a  jury  waiver  was  signed  by 
all  parties  in  this  case  and  filed  with  the  Court  [C.  T.    19].     A 
written  stipulation  was  entered  into  by  all  parties  to  this  case 
"that  William  Green,   a  percipient  witness  to  certain  events 
alleged  in  the  Indictment  in  the  said  cause,    is  unavailable  to  testify 
at  the  trial  of  the  said  cause  for  the  reason  that  he  is  dead.  " 
[R.T.    6].     1/ 

On  September  6,    1961,   the  Court  found  appellant  guilty  as 
charged  in  Counts  One  and  Two  of  the  Indictment  and  not  guilty  as 
to  Counts  Three  and  Four.     The  Court  acquitted  co-defendant 
Winfrey  as  to  Counts  Three  and  Four  of  the  Indictment  [C.  T.    23; 
R.T.    22]. 

An  Information  regarding  appellant's  prior  conviction  was 
filed  with  the  Court  on  September  6,    1961  [C.T.    21;    R.T.    23]. 
On  the  same  date,   the  Court  sentenced  appellant  to  the  custody  of 
the  Attorney  General  or  his  authorized  representative  for  a  period 
of  20  years  for  the  offense  charged  in  Count  One  of  the  Indictment, 
and  for  a  like  period  of  20  years  for  the  offense  charged  in  Count 
Two  of  the  Indictment  [R.  T.    41].     It  was  further  adjudged  that  the 
sentence  imposed  in  Counts  One  and  Two  shall  commence  and  run 
concurrently  [R.  T.    42]. 

On  September  12,    1961,   a  timely  notice  of  appeal  was  filed 
by  appellant  [CT.    24]. 


2_l  "R.  T.  "  refers  to  Reporter's  Transcript. 

3. 


The  offenses  occurred  in  the  Southern  District  of  California, 
Central  Division.      The  District  Court  had  jurisdiction  by  virtue  of 
Title  18,    United  States  Code,    Section  3231  and  Title  21,    United 
States  Code,    Section  174.     Jurisdiction  of  this  Court  rests  pursuant 
to  Title  28,    United  States  Code,    Sections  1291,    1294. 

II 
STATUTES  INVOLVED 

Section  174  of  Title  21,   United  States  Code,    provides  in 
pertinent  part  that: 

"Whoever  .    .    .    knowingly  .    .    .    receives, 
conceals,    buys,    sells,  or  in  any  manner  facilitates 
the  transportation,    concealment,    or  sale  of  any  .    .    . 
narcotic  drug  after  being  imported  or  brought  in, 
knowing  the  same  to  have  been  imported  or  brought 
into  the  United  States  contrary  to  law,    .    .    .    shall 
be  imprisoned  not  less  than  5  or  more  than  20  years 
and,    in  addition,    may  be  fined  not  more  than  $20,  000. 
For  a  second  or  subsequent  offense,    •    .    .  ,    the  offender 
shall  be  imprisoned  not  less  than  10  or  more  than  40 
years  and,    in  addition,    may  be  fined  not  more  than 
$20, 000. 

"Whenever  on  trial  for  a  violation  of  this 
4. 


section  the  defendant  is  shown  to  have  or  to  have  had 
possession  of  the  narcotic  drug,    such  possession  shall 
be  deemed  sufficient  evidence  to  authorize  conviction 
unless  the  defendant  explains  the  possession  to  the 

satisfaction  of  the  jury.  " 

III 
STATEMENT  OF    THE   FACTS 

In  December  1960,    Federal  Bureau  of  Narcotics  agents 
arrested  one  William  Green  in  San  Francisco,    California.     Sub- 
sequently Mr.    Green  agreed  to  work  as  an  undercover  aide  to  make 
buys  of  heroin  for  the  Federal  Bureau  of  Narcotics  [R.  T.    14,    15]. 

On  January  10,    1961,    Agent  Robert  Nickoloff  of  the  Federal 
Bureau  of  Narcotics  came  to  Los  Angeles,    California  for  the  ex- 
press purpose  of  "purchasing  evidence  from  various  defendants". 
At  about  midnight  on  January  10,    1961,    Agent  Nickoloff  met  with 
Mr.    Green  at  the  intersection  of  La  Brea  and  Washington  Streets 
in  Los  Angeles,    California,    a  prearranged  location  [R.  T.    15,    57]. 
Agent  Nickoloff  and  Mr.    Green  proceeded  to  the  Royal  Hawaiian 
Motel  at  1632  La  Brea,    Los  Angeles,    California,    where  room  No. 
11  was  rented  for  Mr.    Green.     Agent  Nickoloff  and  Agents  George 
E.    Olsen  and  John  Warner,    California  State  Narcotics  Officers, 
rented  rooms  No.    1  and  2  so  as  to  maintain  surveillance  of  room 
No.    11   [R.  T.    17,    58,    148,    169]. 

At  about  4:00  A.  M.    on  January  11,    1961,    Mr.  Green  was 
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observed  to  leave  the  motel  room  and  return  at  about  8:30  A.  M. 
Mr.    Green  again  left  about  noon  and  returned  about  6:00  P.  M.    and 
again  at  about  6:30  P.  M.    returning  at  about  7:30  P.  M.    [R.  T.    18]. 

At  approximately  7:40  P.  M.    on  January  11,    1961,    Mr. 
Green  placed  a  call  from  a  public  phone  booth,    at  the  request  of 
Agent  Olsen,    to  the  appellant  by  dialing  PL  8-8515.     This  telephone 
conversation  was  monitored  by  Agent  Olsen  with  a  twin-phone,    a 
small  device  placed  on  the  ear  piece  of  the  telephone  with  a  hearing 
piece  extending  from  it  [R.  T.    18,    19.    60,    91,    92,    95]. 

Agent  Olsen  testified  that  he  recognized  the  voice  of  the 
receiver  of  the  call  as  that  of  the  appellant  and  that  the  party 
identified  himself  as  "Val"  and  that  "he  (Val)  was  waiting  for  Alvin 
Green"  and  that  "he  would  be  by  in  about  an  hour"  [R.  T.    93,    94, 
97]. 

At  about  10:45  P.  M.    and  again  at  about  12:15  A.  M.    Mr. 
Green  called  the  same  number  and  these  conversations  were  also 
monitored  by  use  of  the  twin-phone  device  [R.  T.    17,    61,    97]. 

Agent  Nickoloff  testified  that  when  the  12:15  A.M.    phone 
call  was  placed  Mr.   Green  said,    "is  Val  there?"  and  the  person 
on  the  other  end  said  "no,    he  is  already  on  his  way  over  there. 
He's  met  the  man  and  has  the  stuff.  "  [R.  T.    22]. 

Room  No.    11  was  then  searched  by  Agents  Nickoloff  and 
Olsen.     Mr.    Green  was  searched  by  Agent  Nickoloff  with  the  result 
that  narcotics  were  not  found  in  the  room  or  on  the  person  of  Mr. 
Green  [R.  T.    66].     The  sum  of  $500.  00  was  placed  in  Mr.    Green's 
suitcase  for  his  use  in  the  purchase  of  heroin  [R.  T.    23,    140]. 
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At  about  12:45  A.M.    on  January  12,    1961,    appellant  arrived 
driving  a  1960  Chevrolet  with  California  License  No.    ULJ  587 
[R.  T.    26,    34,    61]. 

The  agents  thereafter  met  with  Mr.  Green  and  ascertained 
that  he  still  had  the  $500.  00  [R.  T.    26,    34,    62].     A  fargo  transmitter 
which  had  been  placed  in  room  No.    11  was  adjusted  by  Agent 
Nickoloff  to  make  it  operative  [R.  T.    26]. 

Appellant  returned  at  approximately  2:20  A.  M.    driving  the 
same  vehicle.     By  means  of  the  fargo  transmitter,    appellant  was 
overheard  to  say  that  "the  man  .    .    .    has  4  pieces  and  has  to  cut  it 
up.     It  won't  be  ready  until  morning.  "  [R.  T.    38].     Appellant  left  at 
approximately  2:30  A.  M.    [R.  T.    37,    69]. 

At  about  7:30  A.  M.    on  January  12,    1961,    Mr.    Green  placed 
a  call  to  appellant  at  PL  8-8515.     Agent  Olsen  monitored  this  con- 
versation by  means  of  the  twin-phone  device  and  he  testified  that 
he  recognized  the  voice  of  the  person  answering  the  telephone  call 
as  that  of  the  appellant  and  that  appellant  said,    "sit  tight,   I'll  bring 
the  stuff  by  in  about  45  minutes"  [R.  T.    39,    99,    100].     Mr.    Green 
and  room  No.    11  were  searched  at  this  time  by  the  agents  with  the 
result  that  narcotics  were  not  found  in  the  room  or  on  the  person 
of  Mr.    Green.     Mr.    Green  was  again  furnished  with  $500.  00  [R.  T. 
40]. 

At  about  11:40  A.  M.  ,    on  January  12,    1961,    appellant  was 
observed  arriving  driving  the  same  vehicle  and  entering  room  No. 
11  and  leaving  about  5  minutes  later.     In  about  2  minutes  thereafter, 
Mr.    Green  handed  Agent  Nickoloff  a  rubber  contraceptive  containing 
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approximately  42  grams  of  heroin  and  entered  in  evidence  as 
Government's  Exhibit  2B.     Agents  Nickoloff  and  Olsen  then  searched 
Mr.    Green  and  room  No.    11  and  did  not  find  the  $500.  00  [R.  T.    9, 
41,    42,    43,    70]. 

Agent  Aubrey  Roumo,    Federal  Bureau  of  Narcotics  Agent, 
followed  appellant  after  he  left  room  No.    11  to  a  service  station  at 
27th  and  Western  Avenue,    where  appellant  displayed  a  large  roll 
of  money  [R.  T.    193]. 

IV 
ERRORS   SPECIFIED   BY   APPELLANT 

Appellant  has  specified  the  following  points  on  appeal: 

1.  The  introduction  of  evidence  relating  to  the  phone 
conversations  between  appellant  and  William  Green  violated  the 
prohibition  of  Title  47,    United  States  Code,   Section  605. 

2.  The  interception  of  the  contents  of  the  phone  con- 
versation between  appellant  and  William  Green  constituted  an  un- 
reasonable search  and  seizure  as  applied  to  appellant  and  violated 
the  provision  of  the  Fourth  and  Fifth  Amendments  to  the  United 
States  Constitution. 

3.  The  evidence  is  insufficient  to  establish  that  certainty 
of  possession  necessary  to  support  the  statutory  presumption  of 
unlawful  importation. 

4.  The  consideration  of  evidence  of  the  statutory  pre- 
sumption of  unlawful  importation  denied  appellant  due  process  of 
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law  under  the  Fifth  Amendment. 


V 

ARGUMENT 


A.  TESTIMONY   RELATING   THE    TELE- 

PHONE CONVERSATIONS  BETWEEN 
APPELLANT  AND  WILLIAM  GREEN 
WAS   PROPERLY   ADMITTED. 


The  admission  into  evidence  of  the  telephone  conversations 
between  appellant  and  William  Green  does  not  violate  Title  47, 
United  States  Code,    Section  605,    as  appellant  claims,    since  the 
consent  of  Mr.    Green  had  been  obtained. 

McClure  v.    United  States,    332  F.  2d  19 

(9  Cir.    1964),    cert,    den.    380  U.  S.    945. 
Agents  Nickoloff  and  Olsen  testified  to  the  conversations 
which  they  overheard  by  the  use  of  a  twin-phone  device.     The  cases 
are  in  accord  that  testimony  as  to  telephone  conversations  obtained 
by  the  use  of  a  twin-phone  device  with  the  consent  of  only  one  of 
the  parties  to  the  conversations,    does  not  constitute  an  "intercep- 
tion" within  the  meaning  of  Section  605  of  Title  47,    United  States 
Code,    and  does  not  constitute  an  unreasonable  search  and  seizure 
and  thus  is  not  violative  of  the  United  States  Constitution. 

Wilson  V.    United  States,    316  F.  2d  212  (9  Cir.    1963); 
Williams  v.    United  States,    290  F.  2d  451 
(9  Cir.    1961); 


Rayson  v.    United  States,    238  F.  2d  160 
(9  Cir.    1956). 
Both  parties  to  a  phone  conversation  are  alternately  senders 
and  receivers,    and  thus  either  party  may  supply  the  requisite  con- 
sent. 

Rathbun  v.    United  States,    355  U.S.    107, 
reh.    den.    355  U.  S.    925. 
The  trial  record  in  the  present  case  supports  the  fact  that 
Mr.    Green  had  voluntarily  consented  to  the  monitoring  of  the  con- 
versations by  the  agents. 

1.  Mr.    Green  himself  placed  the  call  to 
appellant  at  the  request  of  the  agents. 

2.  The  calls  were  placed  at  a  public  phone 
booth. 

3.  The  twin-phone  device  employed  is  such 
that  it  could  not  have  been  used  without  Mr.    Green's 
awareness. 

4.  Mr.    Green  had  agreed  to  work  as  an 
undercover  aide  for  the  Federal  Bureau  of  Narcotics. 

Appellant  argues  that  the  fact  that  Mr.    Green  had  been 
arrested  prior  to  giving  consent  and  the  fact  that  he  was  "instructed" 
to  make  the  calls  in  question,    establishes  that  he  did  not  in  fact 
consent.     This  contention  is  without  merit  since  there  is  no  showing 
in  the  record  that  there  was  any  unwillingness  or  refusal  on  the 
part  of  Mr.  Green.     In  fact  the  record  upholds  the  contention  that  he 
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readily  complied  with  each  request  of  the  agents.     Additionally 
there  is  no  case  authority  for  the  proposition  that  the  Government 
in  this  situation  is  required  to  carry  the  burden  of  showing  the 
voluntariness  of  the  consent. 

Appellant  relies  on  Weiss  v.    United  States,    308  U.  S.    321 
for  his  contention  that  Mr.    Green's  consent  was  not  voluntarily 
given.     However,    the  Weiss  case  is  distinguishable  from  the  case 
at  hand.     In  the  Weiss  case,    at  the  time  the  communications  were 
overheard,    all  participants  were  ignorant  of  the  interception  and 
there  had  been  no  consent  until  after  the  calls  had  been  placed  and 
they  had  been  informed  of  the  "interception". 

Therefore,    the  agent's  testimony  as  to  the  telephone  con- 
versations between  appellant  and  the  undercover  aide,    overheard 
by  use  of  a  twin-phone  device  with  the  consent  of  the  aide,    was 
admissible  and  does  not  constitute  an  unreasonable  search  and 
seizure. 

United  States  v.    Pierce,    124  F.    Supp.    264  (1954), 
aff'd.    224  F.  2d  281. 


B.  THE   EVIDENCE   OFFERED  BY    THE 

GOVERNMENT   WAS   SUFFICIENT   TO 
SUSTAIN    THE  CONVICTION. 


In  a  criminal  case  evidence  upon  appeal  is  viewed  in  the 
light  most  favorable  to  the  Government. 

Hiram  V.    United  States,    354  F.  2d  4,    7  (9  Cir.  1965); 
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stein  V.   United  States,    337  F.  2d  14,    16 

(9  Cir.    1964); 
Mosco  V.    United  States,    321  F.  2d  180,    181 

(9  Cir.    1963),    cert,    den.    371  U.S.    842. 
This  rule  also  includes  all  inferences  to  be  drawn  from  the 
evidence. 

Yeargain  v.    United  States,    314  F.  2d  881,    882 
(9  Cir.    1963). 
The  summary  of  the  evidence  offered  by  the  Government  and 
believed  by  the  Court  in  the  present  case  clearly  establishes  that 
appellant  did  sell  42  grams  of  heroin  to  the  undercover  assistant 
[9,    41-43,    70]. 

The  circumstantial  evidence  which  establishes  the  appellant's 
possession  of  the  heroin  is  as  follows: 

(1)  Mr.    Green,   the  undercover  aide  was  in 
contact  with  appellant  by  phone  and  in  person  [R.  T.    93, 
94,    97]. 

(2)  During  the  contacts  arrangements  were 
made  for  appellant  to  sell  approximately  2  ounces  of 
heroin  to  Mr.    Green  for  $500  [R.  T.    41-43,    70]. 

(3)  On  January  12,    1966,    at  about  2:15  A.  M. 
in  room  No.    11  there  was  a  conversation  where  appellant 
told  Mr.    Green  that  he  could  not  deliver  until  morning 
since  the  "stuff  was  being  cut"  [R.  T.    38,    39,    99,    100]. 

(4)  Appellant  was  physically  present  at  the 
scene  of  the  transaction  [R.  T.    24,    37,    38,    69]. 
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(5)  When  the  agents  knew  that  appellant  was  on 
his  way  to  deliver,    they  searched  room  No.    11  and  Mr. 
Green  and  did  not  find  any  narcotics  [R.  T.    40]. 

(6)  Appellant  arrived  at  about  11:40  A.  M.    on 
January  12,    1961,    and  left  at  about  11:45  A.M.    [R.  T.    41, 
70]. 

(7)  About  two  minutes  thereafter,    Mr.    Green 
handed  a  rubber  contraceptive  containing  42  grams  of 
heroin  to  Agent  Nickoloff  [R.  T.    9,    42,    43,    70]. 

(8)  Appellant  was  followed  to  a  gas  station 
where  he  was  seen  displaying  a  large  roll  of  money  [R.  T. 
193]. 

(9)  Mr.    Green  and  room  No.    11  were  searched 
and  the  $500  previously  left  with  Mr.    Green  by  the  agent 
for  his  use  in  the  purchase  of  heroin  was  not  found  [R.  T. 
42]. 

Appellant  knowingly  and  willfully  participated  in  the  illicit 
sale  and  distribution  of  the  heroin,    since  appellant  indicated  that 
he  would  bring  the  "stuff"  or  heroin  by  and  appellant  employed  the 
jargon  of  the  narcotics  trade  when  he  told  Mr.  Green  that  the  "man 
has  four  pieces"  and  the  "stuff"  was  being  "cut"  [R.  T.    38,    39,    99, 
100].     In  addition,    subsequent  to  the  January  12,    1961  sale,    another 
meeting  took  place  on  January  25,    1961,    between  Mr.    Green  and 
appellant.     At  this  time  there  were  telephone  conversations  between 
Mr.   Green  and  appellant  arranging  the  sale  of  two  ounces  of  heroin 
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for  $500.  00  further  indicating  appellant's  ready  compliance  and 
willingness  to  engage  in  the  illicit  narcotics  traffic  [R.  T.    134- 
1381. 


C.  THE   EVIDENCE    WAS  SUFFICIENT  TO 

ESTABLISH  APPELLANT'S   POSSESSION 
OF    THE   HEROIN. 


Possession  may  be  either  actual  or  constructive,    and  proof 
of  dominion  and  control  over  narcotics  sufficient  to  establish  pos- 
session thereof  may  be  by  use  of  either  circumstantial  or  direct 
evidence. 

Rodella  v.    United  States,    286  F.  2d  306 
(9  Cir.    1960). 
In  the  instant  case,    due  to  the  fact  that  Mr.  Green  was  dead 
at  the  time  of  trial,    the  Government  relied  primarily  upon  circum- 
stantial evidence  to  prove  its  case  against  appellant. 

In  view  of  the  overwhelming  circumstantial  evidence  as  is 
set  out  in  Section  B  above,    it  is  respectfully  submitted  that  this 
evidence  was  sufficient  to  establish  that  appellant  did  have  posses- 
sion of  the  heroin. 

United  States  v.   Malfi,    264  F.  2d  147  (2  Cir.    1959), 
cert,   den.    361  U.S.    817. 
The  fact  of  such  possession,    unless  satisfactorily  explained, 
raises  the  inferences  that  the  heroin  was  brought  or  imported  into 
the  United  States  of  America  contrary  to  law  and  that  appellant  had 
knowledge  that  the  narcotic  drug  was  imported  or  brought  in  contrary 
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to  law.     These  statutory  presumptions  have  been  unequivocally- 
upheld. 

Anthony  v.    United  States,    331  F.  2d  687 

(9  Cir.    1964); 
Brothers  v.    United  States,    328  F.  2d  151 

(9  Cir.    1964); 
Medrano  v.    United  States,    315  F.  2d  361 

(9  Cir.    1963); 
Cellino  v.    United  States,    276  F.  2d  941 

(9  Cir.    1960). 

This  Court  is  required  to  regard  all  evidence  and  all  in- 
ferences that  might  be  drawn  therefrom  most  favorable  in  support 
of  the  judgment  of  the  trial  court. 

Rios  V.    United  States,    283  F.  2d  134 
(9  Cir.    1960). 
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VI 
CONCLUSION 

For  the  reasons  stated  above  it  is  respectfully  submitted 

that  the  judgment  of  the  District  Court  should  be  affirmed. 

Respectfully  submitted, 

MANUEL   L.    REAL, 

United  States  Attorney, 

JOHN   K.    VAN  DE  KAMP, 
Assistant  U.    S.    Attorney, 
Chief,    Criminal  Division, 

ROBERT   L.    BROSIO, 

Assistant  U.    S.    Attorney, 
Assistant  Chief,    Criminal  Division, 

GABRIEL  A.    GUTIERREZ, 

Assistant  U.    S.    Attorney, 

Attorneys  for  Appellee, 
United  States  of  America. 
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CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18  and  19  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion,    the 
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GABRIEL  A.    GUTIERREZ 


17. 


APkS 


1963 


IN  THE  UNITED  STATES  COURT  OP  APPEALS 
FOR  THE  NINTH  CIRCUIT 

CHARLES  EARL  BRUBAKER, 


L  BRU 


Appellant, 


vs, 


No.  17,583 


FRED  R.  DICKSON,  Warden 
of  the  California  State 
Prison  at  San  Quentln, 
California, 

Appellee 


APPELLEE'S  BRIEF 


STANLEY  MOSK,  Attorney  General 
of  the  State  of  California 

JOHN  S.  McINERNY,  Deputy 
Attorney  General 

600  State  Building 

San  Francisco  2,  California 

Telephone:   UNderhill  I-87OO 

Attorneys  for  Appellee. 


TOPICAL  INDEX 

Page 

STATEMENT   OF    CASE  1 

STATEMENT    OF   FACTS  5 

APPELLANT'S    CONTENTIONS  8 

SUMMARY  OF   APPELLEE'S   ARGUMENT  8 

ARGUMENT 

I.   HAVING  FAILED  TO  OBJECT  TO  THE  ADMISSIBILITY 
OF  HIS  CONFESSIONS  AT  THE  TIME  OP  TRIAL,  THE 
APPELLANT  IS  NOW  PRECLUDED  FROM  RAISING  THIS 
POINT  ON  A  HABEAS  CORPUS  PROCEEDING  IN  THIS 
COURT  9 

II.   THE  DISTRICT  COURT  PROPERLY  FOUND  THAT 

THE  REPRESENTATION  AFFORDED  TO  APPELLANT 

IN  HIS  STATE  COURT  TRIAL  WAS  ADEQUATE 

AND  COMPETENT  l6 

III.   THE  APPELLANT'S  PETITION  WAS  FULLY  AND 
FAIRLY  CONSIDERED  BY  THE  DISTRICT  COURT 
AND  NO  PROCEDURAL  ERROR  OCCURRED  THEREIN        19 

CONCLUSION  20 


Table  of  Cases 


Page 


Brown  v.  Allen,  3^4  U.S.  443.  73  S.Ct.  397    ^  H 
Burall  V.  Johnson,  134  F.2d  6l4  (9th  Clr.  1943) 

Collins  V.  Heinze,  125  P.  Supp,  l86  l8 
Crooker  v.  California,  357  U.S.  433, 

7«  S.Ct.  T2WJ  1^ 

Eury  V.  Huff,  l4l  F.2d  554,  555  (4th  Cir.  1944)  10,  13 
GFTffith~Tr"Rhay,  282  F.2d  711              12,  13,  l4,  I8 

Griffith  v.  Rhay,  177  F.  Supp.  386  12 

In  re  Atchley7T"8  Cal.2d  408  I8 

In  re  Hough,  27  Cal.2d  522  I8 

People  V.  Adamson,  34  Cal.2d  320  18 

People  V.  Chesser,  29  Cal.2d  815,  178  P. 2d  761  12 
People  V.  Crooker,  47  Cal.2d  348,  353, 

303  P. 2d  753  1;^ 

People  V.  Hughes,  57  A.C.  91  18 
People  V.  Kendricks,  56  A.C.  59,  74 

3^3~P.2d  13  1^ 

People  V.  Wien,  50  Cal.2d  383,  326  P. 2d  457  12 

Powell  V.  Alabama,  287  U.S.  45,  77  L.Ed.  I58  12,  17 


United  States  Constitution 

Fourteenth  Amendment  9,  l4,  16,  17 


11 


IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 

CHARLES  EARL  BRUBAKER,  ) 

Appellant,      ) 


vs. 

FRED  R,  DICKSON,  Warden 
of  the  California  State 
Prison  at  San  Quentin, 
Californiaj 

Appellee, 


No.  17,583 


APPELLEE'S  BRIEF 
STATEMENT  OF  CASE 
Due  to  the  unusual  manner  in  which  this  case  has  come 
to  this  Court  and  due  also  to  the  lengthy  earlier  proceedings 
in  both  the  state  and  federal  courts,  which  have  been  had  in 
this  matter,  the  appellee  deems  it  advisable  to  set  out  in 
full  a  historical  statement  of  the  various  proceedings  which 
have  transpired  earlier  in  this  case  so  that  the  Court  may 
have  the  advantage  of  having  before  it  the  full  extent  of  the 
present  matter. 

The  petitioner,  Charles  Earl  Brubaker,  is  presently 
incarcerated  in  the  California  State  Prison  at  San  Quentin, 
I  California,  under  two  sentences  of  death  imposed  against  him 
by  the  Superior  Court  of  the  County  of  Los  Angeles  on 
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December  30,  1958.   Appellant's  two  death  penalty  convictions 
were  affirmed  on  automatic  appeal  by  the  Supreme  Court  of  the 
State  of  California  (People  v.  Brubaker,  53  Cal.2d  37,  346  P. 
2d  8)  and  certiorari  in  that  case  was  denied  by  the  United 
States  Supreme  Court. 

Subsequent  petitions  for  writs  of  habeas  corpus  were 
denied  by  the  Superior  Court  of  Marin  County  on  July  29^  19^0, 
and  by  the  Supreme  Court  of  the  State  of  California  on  August 
1,  i960,  and  certiorari  from  these  cases  was  denied  again  by 
the  United  States  Supreme  Court  on  February  20,  1961  (Brubaker 
V.  Dickson,  No,  506  Misc.,  OT  1960). 

After  the  denial  of  these  various  petitions,  Brubaker 's 
execution  date  was  set  for  May  16,  1961,  and  on  May  8,  1961,  a 
petition  for  habeas  corpus  was  filed  in  the  United  States 
District  Court  for  the  Northern  District  of  California,  Southern 
Division  (U.S.D.C.  #39908).   Due  to  the  proximity  of  the  execu- 
tion date,  a  hearing  on  the  petition  was  held  before  the 
i Honorable  George  B.  Harris,  U.S.  District  Judge,  on  May  11, 
■I961,  although  no  order  to  show  cause  had  been  issued  by  the 
'  court  nor  had  a  return  to  the  writ  been  filed  by  the  State  of 
California.   At  the  time  of  said  hearing,  lengthy  arguments 
;were  presented  to  the  Court,  and  at  the  conclusion  thereof  the 
Court  denied  the  petition,  denied  the  requested  stay  of  execu- 
tion and  granted  to  the  petitioner  a  certificate  of  probable 
cause. 
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The  following  day.  May  12,  19^1,  the  petitioner's 
request  for  a  stay  of  execution  was  argued  before  this 
Honorable  Court  (USCA  #17365).   For  reasons  with  which  this 
Court  is  familiar,  at  the  conclusion  of  the  argument  on  May 
12,  the  petitioner  filed  a  motion  withdrawing  his  notice  of 
appeal  from  U.S.D.C.  #39908,  and  this  Court  then  proceeded 
as  if  the  petitioner  had  filed  an  original  application  with 
the  court  for  a  writ  of  habeas  corpus.   This  Court  declined 
to  entertain  such  application  and  transferred  it  to  the  United 
States  District  Court  for  the  Northern  District  of  California, 
Southern  Division,  "for  the  hearing  and  determination  of  said 
application".   (See  order  dated  May  12,  1961,  in  U.S.CA. 

#17365.) 

An  order  to  show  cause  was  issued  by  the  District 
Court  on  May  12,  I961,  and  the  case  which  had  borne  the  number 
17365  in  this  Court  became  number  39920  in  the  District  Court. 

On  May  16,  I961,  the  State  of  California  filed  a 
return  to  the  order  to  show  cause  issued  by  the  District  Court, 
and  on  May  3I,  1961,  petitioner  filed  his  traverse  to  the 
return.   The  case  was  originally  calendared  for  hearing  in 
the  United  States  District  Court  on  May  15,  1961,  but  at  that 
|tlme  it  was  continued  for  hearing  until  June  1,  1961.   On  the 
last  mentioned  date,  a  hearing  was  held  and  at  the  conclusion 
thereof  the  matter  was  continued  for  further  hearing  until 
June  29,  1961. 
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On  June  29th,  after  the  conclusion  of  the  hearing, 
the  United  States  District  Court,  the  Honorable  George  B. 
Harris,  Judge  Presiding,  dismissed  the  petition  for  the  writ 
and  denied  petitioner  a  certificate  of  probable  cause.   A 
formal  order  reflecting  the  District  Court's  decision  was 
signed  by  the  Court  on  June  30th,  and  was  filed  by  the  clerk 
on  July  3.  19^1 . 
j  On  or  about  August  2,  19^1,  the  petitioner  Brubaker 

filed  a  number  of  documents  with  this  Court.   Said  documents 
purport  to  be  notices  of  appeal,  requests  for  preparation  of 
the  record,  and  requests  for  certificates  of  proba.ble  cause 
in  both  USDC  Nos.  39908  and  39920.   On  or  about  August  10, 
1961,  the  appellant  withdrew  his  appeal  in  USDC  39908. 

On  Friday,  August  11,  1961,  the  appellant's  petition 

for  certificate  of  probable  cause  to  this  Court  was  heard 
j 
■by  the  Court  (in  re  the  application  of  Brubaker,  No.  I261, 

Misc.),  and  later  that  same  day  the  appellant's  application 
'  for  certificate  of  probable  cause  and  for  stay  of  execution 
1;  was  denied. 

Subsequently,  on  or  about  August  21st,  appellant 
I  made  a  similar  application  to  the  Honorable  William  0.  Douglas, 
Associate  Justice,  United  States  Supreme  Court,  and  on  September 
7,  1961,  Mr.  Justice  Douglas  granted  to  the  appellant  a  certifi- 
cate of  probable  cause  and  an  order  staying  his  execution. 

It  is  pursuant  to  these  latter  orders  that  the  present 
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appeal  comes  before  this  Court. 

STATEMENT  OF  FACTS 

The  appellant  raises  no  Issue  in  this  case  as  to 
his  guilt  of  the  two  murders  which  he  committed,  and  the  facts 
of  his  crimes  will  not,  therefore,  be  detailed  in  this  brief. 
(For  a  complete  statement  thereof,  see  People  v.  Brubaker,  53 
Cal.2d  37,  3-^6  P. 2d  8.)   Suffice  to  say  that  the  murders  took 
place  during  the  evening  of  Sunday,  July  20,  1958,  and  the 
bodies  of  Mrs.  Morey  and  her  son,  Craig,  were  discovered  the 
following  Tuesday,  July  22,  1958  (RT  45,  49-51).   ("R.T." 
refers  to  the  Reporter's  Transcript  of  the  state  court  trial 
which  was  lodged  with  the  United  Stages  District  Court.) 

The  appellant  Brubaker  was  arrested  by  the  Los 
Angeles  police  for  these  two  murders  about  7:30  p.m.  on  July 
22,  1958  (RT  93-94).   When  questioned  about  the  crimes  at  the 
time  of  his  arrest,  he  admitted  seeing  Mrs.  Morey  on  Sunday 
evening,  but  he  insisted  both  she  and  her  son  were  alive  when 
he  last  saw  them  (RT  96,  llO).   In  spite  of  his  protestations 
of  innocence,  however,  appellant  vjas  arrested.   Brubaker  spent 
the  night  at  the  Wilshire  District  Police  Station,  and  then  the 
next  morning,  July  23rd,  he  was  taken  by  the  police  to  the 
Police  Administration  Building  in  downtown  Los  Angeles  (RT  96, 
III-II2).   Several  hours  later,  he  confessed  to  the  two  murders 
and  a  signed  statement  was  taken  from  him  (RT  99-107). 

The  next  day,  July  24th,  the  appellant  repeated  his 
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confession^  and  this  time  the  confession  was  recorded  on  a 
tape  recorder  (RT  133-13^,  135-163).   During  the  trial  of  the 
appellant  in  1958,  this  tape  recording  was  played  to  the  Jury 
(RT  13^). 

In  the  course  of  both  of  these  confessions,  the 
appellant  made  reference  to  his  fair  treatment  by  the  police 
after  his  arrest  (RT  106,  163 ) ,  and  he  also  explained  that  he 
was  confessing  in  order  to  get  everything  straight  (RT  136, 

153). 

At  the  time  of  trial,  the  appellant  offered  no  objec- 
tion to  the  introduction  of  either  of  these  two  confessions 
(RT  102,  13^),    nor  did  he  even  attempt  to  suggest  that  they 
were  anything  but  completely  free  and  voluntary.   As  a  matter 
of  fact,  in  his  argument  to  the  Jury  during  the  guilt  or 
innocence  phase  of  appellant's  trial,  his  attorney,  in  discussing 
appellant's  failure  to  testify  in  his  own  behalf  (a  procedure, 
it  should  be  noted,  to  which  the  appellant  specifically  assented 
in  open  court  at  the  time  of  trial  (RT  167)),  stated  that 

.Brubaker  had  chosen  not  to  testify,  because  the  Jury,  in  hearing 

I 
the  policeman's  account  of  Brubaker 's  statement  to  him,  had 

already  heard  all  that  Brubaker  had  to  say  about  the  crime 

,(RT  198). 

The  foregoing  constitutes  the  facts  of  this  case 

insofar  as  they  appear  as  a  matter  of  record  in  the  case. 

Beginning,  however,  at  page  7  of  his  brief,  the 
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appellant  commences  a  long  recitation  of  what  he  alleges  to  be 
the  real  facts  surrounding  his  apprehension  by  the  Los  Angeles 
Police  Department,  his  detention  by  that  agency,  his  question- 
ing by  the  officers,  and  the  circumstances  under  which  his  con- 
fessions were  taken  and  his  trial  was  conducted.   It  is  extremely 
important  to  note  that  this  alleged  "statement  of  facts"  con- 
sists almost  entirely  of  information  presented  in  affidavit 
form  by  the  appellant,  and  these  alleged  facts  did  not  form 
any  part  of  the  evidence  or  proceedings  presented  to  the  trial 
court  or  jury.   All  of  this  information  was  presented  to  the 
district  court  judge  in  affidavit  form  and  was  not  contained 
in  the  transcripts  of  the  state  court  trial  which  were  con- 
sidered by  him  under  the  ruling  of  Brown  v.  Allen,  3^^   U.S. 
443,  503,  73  S.Ct.  397. 

Basically,  the  appellant's  so-called  facts,  if 
believed,  allege  that  when  he  was  arrested  he  requested  the 
services  of  an  attorney,  but  that  he  was  denied  'chis  request 

on  four  separate  occasions,  and  that  he  subsequently  decided 

I 

he  had  to  confess  due  to  his  fear  of  physical  abuse  by  the 

officers  and  also  due  to  his  fear  that  until  he  confessed  he 
Would  not  be  allowed  to  consult  with  an  attorney.   He  does 
lot  allege,  however,  he  was  beaten  or  physically  threatened 
3y  the  officers. 

He  explains  that  none  of  this  information  was  pre- 
sented to  the  trial  court  and  jury  due  to  the  failure  of  his 
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attorney  to  present  such  testimony  even  though  he  (Brubaker) 
had  told  his  attorney  of  these  alleged  facts  (AOB  13), 

APPELLANT'S  CONTENTIONS 

1.  The  appellant  contends  that  the  two  confessions 
admitted  into  evidence  against  him  during  his  murder  trial 
were  obtained  from  him  in  violation  of  his  right  to  constitu- 
tional due  process  under  the  Fourteenth  Amendment. 

2.  The  appellant  further  contends  that  he  was  denied 
his  constitutional  right  to  the  effective  aid  of  counsel  during 
his  murder  trial  in  the  state  court, 

3.  The  appellant  further  contends  the  United  States 
District  Court  committed  prejudicial  error  in  denying  his 
petition  for  a  writ  of  habeas  corpus  and  is  basing  that  denial 
on  a  review  of  the  state  court  trial  transcript. 

4.  The  appellant  further  contends  that  the  proceedings 
In  the  District  Court  were  so  Infected  with  procedural  error 

and  confusion  as  to  prevent  a  fair  consideration  of  his  petition 
for  the  writ  of  habeas  corpus. 

SUMMARY  OF  APPELLEE'S  ARGUMENT 
I.   Having  failed  to  object  to  the  admissibility  of 
his  confessions  at  the  time  of  trial,  the  appellant  is  now 
precluded  from  raising  this  point  on  a  habeas  corpus  proceeding 
in  this  Court. 

II.   The  District  Court  properly  found  that  the 
representation  afforded  to  appellant  in  his  state  court  trial 
was  adequate  and  competent. 


III.   The  Appellant's  petition  was  fully  and  fairly 

considered  by  the  District  Court  and  no  procedural  error  occurred 

therein. 

ARGUMENT 

I 

HAVING  FAILED  TO  OBJECT  TO  THE  ADMISSIBILITY 
OF  HIS  CONFESSIONS  AT  THE  TIME  OF  TRIAL,  THE 
APPELLANT  IS  NOW  PRECLUDED  FROM  RAISING  THIS 
POINT  ON  A  HABEAS  CORPUS  PROCEEDING  IN  THIS  COURT 

The  appellant's  first  argument  on  this  appeal  involves 

his  contention  that  during  his  Incarceration  by  the  Los  Angeles 

Police  Department  and  prior  to  the  making  of  his  confessions, 

the  police  officers  denied  him  the  right  to  consult  with  an 

attorney  and  also  failed  to  advise  him  of  his  further  right 

to  remain  silent  during  the  interrogation.   These  denials,  he 

alleges,  constituted  a  denial  of  his  rights  to  due  process  of 

the  law  under  the  Fourteenth  Amendment  to  the  United  States 

; Constitution,  and  rendered  his  confessions  Inadmissible. 

The  appellee's  answer  to  these  allegations  is  simply 

I 
that  the  appellant  knew  of  the  alleged  facts  surrounding  the 

|taklng  of  his  confessions  at  the  time  of  trial,  and  yet  he 
not  only  did  not  present  them  to  the  trial  court  at  that  time, 
'he  did  not  even  object  to  the  admission  of  the  two  confessions 
Into  evidence.   Since  he  was  represented  by  counsel  before 
:'and  during  the  said  trial,  he  has,  therefore,  waived  any  ques- 
tion as  to  their  admissibility,  and  he  cannot  present  the  matter 
at  this  time  to  a  federal  court  in  a  habeas  corpus  proceedings 
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since  he  is  bound  by  his  counsel's  actions  (Eury  v.  Huff^ 
1^1  P. 2d  55^,  555  (^th  Clr,  19^-^)).   It  has  always  been  the 
contention  of  the  State  of  California  throughout  these  proceed- 
ings that  since  the  appellant  failed  to  object  to  the  admissi- 
bility of  these  confessions  at  the  time  of  trial,  he  had  waived 
the  point  (Burall  v.  Johnson,  134  F.2d  6l4  (9th  Cir.  1943)); 
and  the  only  possible  manner  in  which  this  point  could  even  be 
collaterally  raised  was  by  attacking  the  competency  of  the 
representation  of  counsel  given  to  appellant  at  the  time  of 
trial. 

In  other  words,  although  the  appellant  has  apparently 
chosen  to  largely  rest  this  appeal  on  the  question  of  whether 
or  not  his  constitutional  rights  were  violated  at  the  time  of 
his  arrest  and  interrogation  by  the  police,  the  appellee  sub- 
mits that  this  is  an  issue  which  cannot  be  presented  by  him  at 
this  time  due  to  his  having  waived  the  matter  by  failing  to 
raise  it  in  the  trial  court.   Appellee  submits  that  the  only 
[appealable  issue  before  this  Court  is  the  question  of  the 
competency  of  appellant's  trial  counsel,  and  that  this  issue 
lacks  substantive  merit. 

Interestingly  enough,  counsel  for  appellant  apparently 
originally  concurred  in  this  view,  because  in  his  opening 
remarks  made  to  Judge  Harris  in  the  district  court  at  the  first 
hearing  in  this  case  on  May  11,  1961,  his  attack  was  largely 
[directed  toward  the  competency  of  appellant's  trial  counsel 
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(RT  1,    pp.  2-5i  10,  and  Judge  Harris  felt  likewise  (RT  I, 
p.  38)),  and  the  case  was  eventually  decided  on  that  basis 
(RT  III,  pp.  20,  31-32,  38-39). 

Appellant  now,  however,  chooses  to  rest  his  appeal 
primarily  on  the  grounds  that  he  was  entitled  to  reopen  the 
question  of  the  voluntariness  of  Brubaker's  confessions  in 
the  hearings  before  the  United  States  District  Court.   It  is 
respectfully  submitted  that  this  position  was  and  is  erroneous, 
and  that  the  appellant's  case  rests  on  an  untenable  major 
premise. 

It  is  the  appellee's  contention  that  the  sole  ques- 
tion to  be  considered  in  this  case,  therefore,  is  the  competency 
of  Brubaker's  trial  counsel  and  the  representation  afforded  to 
Brubaker  during  his  superior  court  trial  by  that  counsel. 
And  this  question  can  and  should  be  answered  by  a  consideration 
of  the  trial  court  record  by  the  United  States  District  Court. 

I  (Brown  v.  Allen,  3^4  U.S.  443,  73  S.Ct.  397.)   This,  of  course, 
is  precisely  what  was  done  in  this  case.   By  reading  the  trial 
court  record,  the  District  Court  could  determine  if  the  repre- 

'sentation  afforded  to  Brubaker  by  his  trial  counsel  amounted 


jl/  There  were  three  hearings  held  before  the  U.S.  District  Court 
I  in  this  case  -  May  11th,  June  1st,  and  June  29:,  19^1.   The 

transcripts  of  these  hearings  are  part  of  the  record  before 
;this  Court,  and  for  ease  of  reference  will  be  referred  to  as 

RT  I,  RT  II,  and  RT  III  respectively. 
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to  a  farce  or  sham  or  token  appearance  within  the  meaning  of 
the  well-defined  rule  as  set  out  In  Powell  v.  Alabama,  287 
U.S.  45,  77  L.Ed.  158;  People  v.  Chesser,  29  Cal.2d  815,  178 
P. 2d  76I;  People  v.  Wien,  50  Cal.2d  383,  326  P. 2d  457.   And 
the  comments  of  the  District  Court  made  during  the  hearing  held 
before  him  clearly  indicate  he  felt  that  Brubaker  had  received 
adequate  and  competent  representation  and  that  he  decided  the 
case  on  that  basis  (RT  III,  pp.  31-32,  38-39). 

The  appellant  has  placed  great  reliance  in  this 
appeal  on  the  recent  decision  by  this  Court  in  the  case  of 
Griffith  v.  Rhay,  282  F.2d  711,  but  it  is  respectfully  sub- 
mitted that  that  decision  would  be  inapplicable  to  this  appeal 
even  if  the  issue  of  the  voluntariness  of  the  confessions 
were  properly  before  the  Court. 

In  view  of  the  fact  of  the  recent  date  of  that 
decision  and  the  further  fact  it  was  decided  by  this  Court, 
appellee  will  not  repeat  all  of  the  facts  of  that  case  in 
this  brief;  we  will,  however,  point  out  why  that  case  is  not 
authoritative  here.   In  the  first  place,  Griffith  had,  at  the 
time  of  his  trial,  raised  the  question  of  the  voluntariness 
of  his  confession,  although  he  had  not  done  so  on  the  same 
grounds  as  he  urged  to  this  Court  (cf .  Griffith  v.  Rhay,  177 
P.  Supp.  386).   The  importance  of  this  fact  can  be  seen 
when  it  is  realized  that  in  deciding  the  Griffith  case,  this 
Court  had  before  it  the  admitted  facts  of  how  Griffith's 
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statement  had  been  taken  and  the  circumstances  thereof. 

Contrast  that  situation  with  the  one  which  Is  pre- 
sented here.  Brubaker,  although  fully  aware  of  the  alleged 
refusal  by  the  police  to  allow  him  to  consult  with  counsel, 
not  only  failed  to  raise  the  matter  in  the  trial  court,  but 
even  consented  to  the  admission  into  evidence  of  the  two 
confessions.  It  is  difficult  to  conceive  of  a  more  classic 
example  of  waiver  on  his  part, 

Brubaker  attempts  to  avoid  the  effects  of  this 
situation  by  claiming  that  he  told  his  counsel  of  this  matter, 
but  the  attorney  took  no  action  thereon.   Besides  proving 
rather  conclusively  that  this  is  a  competency  of  counsel  case 
as  has  been  continually  contended  by  the  appellee  all  along, 
this  argument  also  tends  to  belle  the  appellant's  excuse  that 
he  failed  to  take  any  action  in  the  matter  because  he  failed 
ito  understand  its  importance.   If  he  thought  it  was  important 
[enough  to  tell  his  attorney,  it  is  certainly  indicative  that 
e  appreciated  its  import,  and  his  failure  to  mention  the  mat- 
er to  the  trial  court  becomes  more  impressive  as  showing  a 
binding  waiver.   Moreover,  the  decision  of  his  trial  counsel 
(not  to  contest  the  admissibility  of  the  confessions  is  certainly 
pinding  on  Brubaker  (Eury  v.  Huff,  l4l  F.2d  55^  (^th  Cir.  1944)). 

Nor  can  it  be  overlooked  that  in  the  Griffith  case 
i|:he  statement  of  the  defendant  was  taken  under  extreme  circum- 
i|3tances.   Griffith  was  badly  wounded,  under  heavy  sedation, 
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of  youthful  age,  and  was  questioned  at  length  by  the  prosecuting 
attorney^ 

In  the  present  case,  Brubaker  willingly  gave  his 
confession  to  the  police,  and  even  commented  on  how  well  he 
had  been  treated.   He  was  certainly  no  novice  in  contacts 
with  the  police,  and  the  tenor  of  his  confessions  certainly 
lends  no  evidence  to  his  claim  of  coercion  or  fear. 

It  may  or  may  not  be  true  that  the  Fourteenth  Amend- 
ment requires  not  only  that  a  criminal  defendant  be  given  counsel 
during  the  pre-trial  investigation  of  a  crime  but  that  he  also 
be  advised   of  that  right  and  of  his  right  to  be  silent.   Appel- 
lee does  not  believe  this  to  be  the  rule  either  in  California 
or  as  a  matter  of  due  process.   (Crooker  v.  California,  357  U.S„ 
;433,  78  S.  Ct.  1287;  People  V.  Crooker,  47  Cal.2d  3^8,  353,  303 
T.2d  753;  People  v.  Kendricks,  56  A.C.  59,  74,  363  P. 2d  13.) 

In  any  event,  however,  even  in  the  Griffith  case, 
Ithe  Court  based  its  decision  on  the  grounds  of  prejudice  to 
JGrlffith.   It  is  one  thing,  in  determining  prejudice,  to  find 

he  same  in  a  situation  where  a  man  has  allegedly  waived  his 
right  to  counsel  before  he  even  had  a  chance  to  consult  with 

hat  counsel.   However,  a  completely  different  situation  with 
'regard  to  possible  prejudice  is  presented  where  a  man  who  is 

represented  by  counsel,  as  was  Brubaker,  is  aware  of  certain 

I 

:tacts  and  informs  his  counsel  thereof  and  then  counsel  determines 

pot  to  act  on  the  facts.   If  such  a  situation  requires  review 
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by  a  federal  court,  then  a  new  and  startling  broadening  of  the 
habeas  corpus  Jurisdiction  of  the  federal  courts  has  certainly 
taken  place,  because  defendants  in  criminal  cases  will  be  able 
to  fail  to  raise  points  in  their  state  court  trials  and  then 
subsequently  come  before  federal  courts  and  raise  the  matter 
for  the  first  time. 

It  is  also  important  to  note  that  Brubaker's  failure 
to  raise  these  matters  at  the  appropriate  time  is  in  no  way 
attributable  to  the  State  of  California  or  its  officials.   He 
knew  of  these  alleged  facts  and  so  did  his  trial  counsel,  and 
so  state  action  is  in  no  way  involved  in  his  failure  to 
properly  raise  the  point. 
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II 

THE  DISTRICT  COURT  PROPERLY  FOUND 
THAT  THE  REPRESENTATION  AFFORDED  TO 
APPELLANT  IN  HIS  STATE  COURT  TRIAL 
WAS  ADEQUATE  AND  COMPETENT 

As  has  been  stated  previously  In  this  brief,  it 
Is  appellee's  contention  that  the  sole  question  before 
this  Court  Is  whether  the  representation  afforded  to 
Brubaker  by  his  trial  counsel  was  adequate  and  sufficient 
within  the  meaning  of  the  Fourteenth  Amendment  to  the 
United  States  Constitution.   Some  of  our  argument  in  this 
regard  was  necessarily  Included  in  the  previous  portions  of 
this  brief,  but  perhaps  a  few  brief  comments  are  pertinent 
here  in  view  of  the  fact  that  in  his  brief  before  this 
Court  appellant  also  raises  the  question  of  his  counsel's 
competency. 

The  competency  of  Brubaker 's  counsel  was  the 
subject  of  much  discussion  in  the  various  hearings  held 
before  the  District  Court.   The  appellant's  present  counsel 
have  both  here  and  before  the  District  Court  severely 
criticized  almost  every  decision  made  by  Brubaker 's  trial 
counsel  and  every  action  taken  by  him;  however,  when  all 
of  these  criticisms  are  summed  up,  basically  all  that  they 
amount  to  Is  a  statement  that  they  would  have  tried  the 
case  differently  (RT  III,  I6-I8).   Perhaps  they  would  have 
and  perhaps  so  would  have  other  attorneys;  but  it  is 
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respectfully  submitted  that  hindsight  Is  much  easier  than 

foresight,  and  It  Is  very  ease  now  to  say  that  certain  of  the 

trial  counsel's  decisions  were  unwise. 

But  the  making  of  unwise  decisions  or  the  fact 

that  other  counsel  would  have  acted  differently  Is  not  the 

basis  which  gives  federal  courts  the  right  to  overturn  a 

state  court  conviction  on  the  question  of  the  quality  of  the 

representation  afforded  to  a  defendant.   It  is  not  that 

another  attorney  could  have  done  a  better  job  which 

constitutes  a  violation  of  the  Fourteenth  Amendment;  it  is 

rather  a  question  of  whether  the  representation  given  to  a 

defendant  was  pro  forma  or  reduced  the  trial  to  a  farce  or 

sham  (Powell  v.  Alabama,  287  U.S.  45),  77  L.Ed.  158). 

\  And  by  no  stretch  of  the  Imagination  could  it  be  said  in 

jj  this  case  that  Brubaker  only  received  a  token  defense  or 

ij 

i  that  his  trial  was  a  farce  or  sham.   On  the  contrary, 

I  Brubaker 's  defense  was  conducted  by  a  man  of  long  criminal 

i 

{ trial  experience,  and  in  a  fashion  which  had  a  definite 

1  trial  scheme  to  it.   The  District  Court  noted  these  facts 

(RT  III,  26-28)  and  decided  Brubaker  had  received  "adequate 

representation  by  counsel"  (see  order  of  USDC  dated  June 

30,  1961), 

The  ridiculous  basis  of  appellant's  criticism  of 

defense  counsel  can  be  illustrated  in  one  way  by  considering 

the  following:   Appellant  castigates  his  trial  counsel 
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because  "he  was  unaware  of  the  constitutional  defense  based 
upon  the  'Griffith  rule'"  (AOB  58).   The  Griffith  case  was 
decided  by  this  Court  on  September  12,  196O,  and  yet  the 
appellant's  trial  was  held  In  December  of  1958.   It  would, 
therefore,  be  a  little  difficult  for  trial  counsel  to  be 
aware  of  the  "Griffith  rule". 

In  connection  with  his  argument  that  his  trial 
counsel  was  incompetent,  appellant  further  urges  that  his 
defense  "was  undertaken  by  the  State  of  California  itself 
In  the  person  of  a  Deputy  Public  Defender"  (AOB  60),  and 
he  somehow  draws  the  startling  conclusion  that  the  acts  of 
the  public  defender  were  chargeable  to  the  State  of 

''   California. 

This  argument  is  completely  lacking  in  merit. 

j  It  has  clearly  been  established  that  public  defenders  are 
not  representatives  of  the  State  or  the  county,  but  that 
they  are,  instead,  in  the  same  position  as  privately 

I  employed  counsel  (In  re  Hough,  27  Cal.2d  522,  528,  150  P. 2d 

i  448;  In  re  Atchley,  48  Cal.2d  408,  4l8,  310  P. 2d  15). 

•  Moreover,  the  superior  quality  of  the  Public  Defender's 
Office  of  Los  Angeles  County  and  of  its  staff  has  been 
commented  on  by  both  state  (People  v.  Adamson,  34  Cal.2d  320, 
333,  210  P. 2d  13;  People  v,  Hughes,  57  A.C,  91,  101)  and 
federal  courts  (Collins  v.  Heinze,  125  F.Supp.  I86,  I88). 
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Ill 

THE  APPELLANT'S  PETITION  WAS  FULLY 
AND  FAIRLY  CONSIDERED  BY  THE  DISTRICT 
COURT  AND  NO  PROCEDURAL  ERROR  OCCURRED 
THEREIN 

As  his  final  point  in  this  appeal,  the  appel- 
lant has  chosen  to  argue  that  the  transcripts  of  the 
record  before  the  District  Court  disclose  "numerous 
procedural  errors  and  resultant  confusion."   This 
appears  to  appellee  to  be  a  rather  gratuitously  insulting 
argument  to  make  regarding  a  court  which  gave  the  appel- 
lant every  courtesy  and  consideration. 

Appellant  has  extracted  from  the  record  several 
remarks  made  by  the  trial  court  during  the  lengthy  argu- 
ments of  this  case,  and  then  he  argues  that  these  remarks 
are  at  odds  with  the  District  Court's  ultimate  disposition 
of  the  matter  (RT  1,    pp.  28,  5^;  RT  II,  pp.  23,  43,  52; 
RT  III,  pp.  39,  4o).   The  remarks  extracted  are,  in 
reality,  lifted  out  of  context,  and  when  read  in  light  of 
the  whole  record  show  nothing  more  than  an  attempt  by  the 
District  Court  to  fully  explain  the  matter  before  it. 

For  example,  the  first  comment  referred  to  by 
appellant  (RT  I,  p.  28)  was  followed  by  a  request  that 
counsel  for  the  State  explain  why  he  thought  defense 
counsel  had  not  objected  to  the  introduction  of  the  two 
confessions.   This  explaination  was  given  (RT  I,  pp.  28- 
30),  and  the  court  later  commented  that  he  could  not  say 
that  trial  counsel  employed  Improper  trial  strategy  (RT 


I.  p.  33). 

As  a  matter  of  fact,  the  record  before  this 
Court  rather  conclusively  Illustrates  that  throughout 
the  proceedings  in  the  District  Court,  the  judge 
correctly  understood  full  well  that  the  only  issue 
i   before  him  was  the  question  of  the  competency  of 

Brubaker's  trial  counsel  (RT  I,  pp.  37-38,  53;  RT  III, 
pp.  13-1^.  20,  38-39). 

CONCLUSION 

For  all  of  the  foregoing  reasons  it  is  respect- 
fully submitted  that  the  judgment  of  the  District  Court 
in  this  case  should  be  affirmed. 

Dated:   April  2,  I962. 


STANLEY  MOSK,  Attorney  General 
of  the  State  of  California 


JOHN  S.  McINERNY,  Deputy 
Attorney  General 

Attorneys  for  Appellee. 
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PETITION  FOR  REHEARING 

A  rehearing  should  be  granted  in  this  case  by  this 

Honorable  Court  for  the  following  reasons: 

I 

The  decision  of  this  Court  erroneously  holds  that 

the  Public  Defender  of  Los  Angeles  County  is  an  "employee  of 

the  State."   This  is  contrary  to  fact  and  longstanding  California 

law  (In  re  Hough,  24  Cal.2d  522,  528-9;  In  re  Atchley,  48  Cal. 

2d  408,  4l8,  310  P. 2d  15;  People  v.  Lewis,  166  Cal.App.2d  602, 

607;  333  P. 2d  428). 

II 

The  decision  of  this  Court  holds,  in  effect,  that 

'because  petitioner's  trial  counsel  did  not  do  certain  things 

relative  to  the  conduct  of  his  defense,  the  legal  representation 

afforded  to  petitioner  was  constitutionally  Inadequate  and 
I 
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amounted  to  a  farce  or  sham.   It  Is  respectfully  submitted 
that  neither  the  petition  filed  with  this  Court  nor  the  trial 
court  record  substantiates  this  conclusion  and  it  is,  therefore, 
erroneous . 

Ill 
The  decision  of  this  Court  falls  to  distinguish 
between  those  cases  wherein  a  criminal  defendant  was  completely- 
denied  his  right  to  counsel  or  where  only  a  token  appearance 
by  counsel  was  made  and  those  cases  wherein  an  appellate  court 
disagrees  with  certain  actions  taken  by  counsel  or  where  the 
court  feels  counsel  could  have  done  a  better  Job  of  representa- 
tion than  he  actually  did.   In  the  first  situations,  a  strict 
standard  should  be,  and  is,  imposed  on  the  States.   But  in  the 
latter  situations,  an  appellate  court  cannot  and  should  not  set 
itself  up  as  a  critical  board  of  review  over  counsel's  choices 
of  actions.   This  is  what  has  been  done  by  this  Court  in  this 
case.    When  the  defendant  is  represented  by  counsel  in  a 
criminal  case,  there  is  no  state  action  involved  sufficient 
to  justify  the  Issuance  of  a  federal  habeas  corpus  writ  unless 
the  actions  of  that  counsel  are  so  lacking  in  merit  as  to  amount 
to  a  farce  or  sham,  and  this  lack  of  effective  representation 
was,  or  should  have  been,  obvious  to  the  trial  judge  (United 
States  V.  Handy,  203  F.2d  hOJ ,    427  (3rd  Cir.  1953);  cert, 
denied  3^6  U.S.  869;  Diggs  v.  Welch,  l48  F.2d  667,  67O  (D.C. 
Clr.  1945);  cert,  denied  325  U.S.  889). 
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IV 
The  United  States  District  Court  made  a  specific 
finding  that  petitioner  did  receive  adequate  representation  by 
counsel  at  the  time  of  his  trial  (see  order  dated  July  3, 
1961),  and  the  district  court  made  similar  comments  during  the 
lengthy  hearings  held  on  this  case  (RT  I  38,  53;  RT  III  13-14, 
20,  31-32,  38-39).   The  district  court  further  found  that 
petitioner's  confessions  were  not  coerced  from  him  by  the 
police  (RT  III  37-38).   This  Court  has  now  held  there  is  no 
evidence  in  the  record  to  sustain  these  findings,  and  it  is 
respectfully  submitted  this  conclusion  by  this  Court  is  unwar- 
ranted and  legally  incorrect. 

V 
The  decision  of  this  Court  holds  that  petitioner's 
allegations  regarding  the  alleged  manner  in  which  his  confes- 
sions were  obtained  must  be  considered  by  this  Court  in  deter- 
mining the  adequacy  of  the  representation  afforded  to  him, 
::This  is  clearly  erroneous  in  view  of  his  failure  to  object  to 
the  admission  of  these  confessions  at  the  time  they  were  offered 
into  evidence,  and  in  view  of  the  appellant's  own  admissions 
jln  his  confessions  as  to  why  he  was  confessing  (RT  I36,  153  )j 
and  how  fairly  he  had  been  treated  by  the  police  (RT  I06,  163). 

VI 
'         The  heart  of  this  Court's  decision  is  contained  on 
page  3  of  the  decision  wherein  this  Court  holds  that  a 
petitioner  should  be  afforded  an  opportunity  to  support  his 
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allegations  by  proof  of  matters  outside  of  the  trial  record. 
This  conclusion  is  legally  erroneous  and  will  necessarily 
involve  the  review  of  many  criminal  convictions  by  the  federal 
district  court  by  means  of  a  special  hearing  in  order  to  see 
if  the  defendant  received  what  the  reviewing  court  feels  was 
adequate  representation  by  counsel.   Such  a  procedure  is  not, 
and  never  has  been,  the  rule  in  this  country  in  either  the 
federal  or  state  courts. 

While  the  decision  of  this  Court  quotes  from  a  mass 
of  psychiatric  testimony  obtained  by  him  after  trial  to  show 
some  sort  of  mental  defect  on  his  part,  the  decision  almost 
completely  ignores  the  psychiatric  examination  given  to 
petitioner  before  trial,  which  found  him  to  be  sane,  and  which 
obviously  and  properly  formed  the  basis  for  his  counsel  not 
securing  further  psychiatric  examinations. 

VIII 

The  effects  of  liquor  and  alleged  inability  to  form 

! 

specific  intent  are  largely  irrelevant  to  petitioner's  con- 
viction since  he  killed  in  the  course  of  an  attempted  rape, 

I 

'making   it    felony  murder. 

j  I^ 

The  decision  paints  petitioner  as  a  virtual  "babe- 

i 

In-the-woods "  in  regards  to  contacts  with  police  and  the  crimi- 

aal  law;  as  a  matter  of  fact,  he  had  a  prior  felony  record  and 

/^as  far  from  a  novice  in  this  regard.   For  instance,  he  knew 
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enough  about  his  rights  to  ask  for  a  lawyer.   Further,  there 
Is  no  obligation  on  the  police  In  California  to  advise  him 
of  his  right  to  remain  silent  (People  v.  Kendrlck,  56  Cal. 
2d  n,    83;  363  Po2d  13). 

X 

The  court's  decision  takes  three  pages  to  set  out 
what  petitioner's  trial  counsel  did  not  do  and  what  this 
Court  thinks  he  should  have  done,  but  it  makes  no  point  of 
what  he  did  do  and  the  strategy  he  obviously  employed  in 
trying  the  case.   This  Court  may  not  agree  with  the  strategy, 
but  at  least  it  should  recognize  that  a  strategy  did  exist 
(see,  for  Instance,  People  v.  Gains,  58  AC  644,  646-51). 

XI 

Trial  counsel  here  was  counsel  in  the  case  of 
People  V.  Stroble,  36  Cal. 2d  615;  Stroble  v.  California, 
343  U.S.  181,  96  L.Ed.  872  (see  affidavit  of  Buckley  dated 
27  June  61  and  filed  with  Dlst.  Ct .  that  date).   He  was 
obviously  aware  of  the  decision  in  Crooker  v.  California; 

! 

yet  this  Court  does  not  even  consider  the  possibility  that 
he  decided  this  case  did  not  fall  within  those  decisions. 
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CONCLUSION 

For  all  of  the  foregoing  reasons  it  is  respectfully 
submitted  that  a  rehearing  should  be  granted  in  this  case, 
and  that  upon  rehearing  the  matter  should  be  heard  by  this 
Honorable  Court  en  banc. 

Dated:   December  13,  I962 

STANLEY  MOSK,  Attorney  General 
of  the  State  of  California 

JOHN  S.  McINERNY, 

Deputy  Attorney  General 


Attorneys  for  Appellee 


JOHN  S.  McINERNY,  Deputy  Attorney  General  of  the 
State  of  California,  under  penalty  of  perjury,  hereby  certi- 
fies that  in  his  Judgment  this  petition  for  rehearing  is 
well  founded  and  that  it  is  not  interposed  for  purposes  of 
delay. 
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No.  17865 
IN  THE 
UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


LEON  J.  GRANT  and  WALTER  F.  WISSMAN, 

Appellants, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 


APPELLANTS'  SUPPLEMENTAL  BRIEF 
FILED  PURSUANT  TO  LEAVE  OF  COURT 


In  1958,  this  Court  observed  that  the  law  of  obscenity 
was  "shifting"  and  was  "in  a  state  of  flux".   Eastman  Kodak 
Co.  V.  Hendricks.  362  F.2d  393  (9  Cir.  1958).   This  state  of 
affairs  has  not,  of  course,  changed  since  the  indictment  was 
returned  herein  in  September  1960,  or  since  oral  argument 
some  three  and  one-half  years  ago. 
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I 

THE  INDICTMSNT,  AND  EACH  AND  EVERY  COUNT 
THEREOF,  FAILS  TO  STATE  FACTS  SUFFICIENT 
TO  CONSTITUTE  AN  OFFENSE  AGAINST  THE 
UNITED  STATES.   THE  CONVICTION  UNDER  THE 
VOID  INDICTMENT  DEPRIVES  APPELLANTS  OF 
THEIR  LIBERTY  AND  PROPERTY  WITHOUT  DUE 
PROCESS  OF  LAW  AND  ABRIDGES  FREEDOMS  OF 
SPEECH  AND  PRESS. 

Appellants  previously  argued  that  the  failure  to 
narae  the  allegedly  offending  books  in  the  indictment  rendered 
the  indictment  fatally  defective.   As  a  minimum,  due  process 
of  law  requires  that  an  accused  be  advised  of  the  charges 
against  hira  in  order  that  he  may  have  a  reasonable  opportunity 
to  prepare  and  present  his  defense  and  not  be  taken  by 
surprise  by  evidence  offered  at  his  trial.   Russell  v.  United 
States,  369  U.S. 749.  82  S.Ct.l038,  8  L.Ed. 2d  240;  United 
States  V.  Lamont.  236  F.2d  312  (2  Cir.  1956);   United  States 
V.  Cruikshank.  92  U.S. 542,  23  L.Ed. 588.   Appellee  seems  to 
concede  that  if  the  names  of  the  books  were  not  given  in 
response  to  appellants'  demand  by  a  bill  of  particulars, 
appellants  would  be  correct  in  their  assertion  that  they  were 
not  adequately  advised  of  the  charge  they  were  called  upon 
to  defend.   Thus,  appellee  states  in  its  brief  (p. 12)  that 
"appellants  availed  themselves  of  their  right  to  seek  a  bill 
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of  particulars. . .and  obtain  thereby  an  exact  description  and 
identification  of  the  items  alleged  to  have  been  mailed  for 
each  count  of  the  indictment".   The  trouble  with  appellee's 
position  is  that  a  bill  of  particulars  cannot  cure  an  other- 
wise defective  indictment.   Russell  v.  United  States,  supra. 
Assuming,  arguendo,  however,  that  the  indictment  herein  must 
be  read  together  with  the  bill  of  particulars,  the  indictment 
is  still  fatally  defective. 

In  response  to  appellants'  demand  for  a  bill  of 
particulars,  appellee  alleged  that: 

"The  'books,  pamphlets  and  other 
publications'  referred  to  in  each  count 
of  the  indictment  were  deemed  obscene 
by  the  standards  of  the  community  within 
the  geographic  limits  of  the  Central 
Division  of  the  Southern  District." 

(C.T. 59-61.) 
Heretofore,  appellants  argued  that  the  use  of  a 
local  rather  than  a  national  geographic  area  was  in  violation 
of  constitutional  standards  enunciated  by  the  United  States 
Supreme  Court  in  Manual  Enterprises,  Inc.  v.  Day,  370  U.S. 
478,  82  S.Ct.l432,  8  L.Ed. 639,  and  followed  in  Excellent 
Publications,  Inc.  v.  United  States,  309  F.2d  362  (1  Cir. 
1962) . 

Since  then,  the  Supreme  Court  decided  Jacobellis  v. 
Ohio,  378  U.S. 184,  84  S.Ct.l676,  12  L.Ed. 2d  793,  making. plain 
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that  even  in  State  cases,  a  national  standard  was  required, 
rather  than  a  local  one.   The  Court  there  said: 
"It  has  been  suggested  that  the 
'contemporary  community  standards' 
aspect  of  the  Roth  test  implies  a  deter- 
mination of  the  constitutional  question 
of  obscenity  in  each  case  by  the  stand- 
ards of  the  particular  local  community 
from  which  the  case  arises.   This  is  an 

incorrect  reading  of  Roth.... 

*  *  * 

"We  do  not  see  how  any  'local' 
definition  of  the  'community'  could 
properly  be  employed  in  delineating  the 
area  of  expression  that  is  protected 
by  the  Federal  Constitution.   MR. 
JUSTICE  HARLAN  pointed  out  in  Manual 
Enterprises,  Inc.  v.  Day,  supra,  370 
U.S.,  at  488,  82  S.Ct.,  at  1437.  that 
a  standard  based  on  a  particular  local 
community  would  have  'the  intolerable 
consequence  of  denying  some  sections  of 
the  country  access  to  material,  there 
deemed  acceptable,  which  in  others  might 
be  considered  offensive  to  prevailing 

community  standards  of  decency.   Cf. 
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Butler  V.  Michigan,  352  U.S. 380,  77  S.Ct. 
524,  1  L.Ed. 2d  412.'   It  is  true  that 
Manual  Enterprises  dealt  with  the  fed- 
eral statute  banning  obscenity  from  the 
mails.   But  the  mails  are  not  the  only 
means  by  v^hich  works  of  expression  cross 
local-community  lines  in  this  country. 
It  can  hardly  be  assumed  that  all  the 
patrons  of  a  particular  library,  book- 
stand, or  motion  picture  theatre  are 
residents  of  the  smallest  local  'com- 
munity' that  can  be  drawn  around  that 
establishment.   Furthermore,  to  sustain 
the  suppression  of  a  particular  book  or 
film  in  one  locality  would  deter  its 
dissemination  in  other  localities  where 
it  might  be  held  not  obscene,  since 
sellers  and  exhibitors  would  be  reluc- 
tant to  risk  criminal  conviction  in 
testing  the  variation  between  the  two 
places.   It  would  be  a  hardy  person  who 
would  sell  a  book  or  exhibit  a  film 
anywhere  in  the  land  after  this  Court 
had  sustained  the  judgment  of  one 
'community'  holding  it  to  be  outside  the 
constitutional  protection.   The  result 


would  thus  be  'to  restrict  the  public's 
access  to  forms  of  the  printed  word 
which  the  State  could  not  constitution- 
ally suppress  directly. '   Smith  v. 
California,  361  U.S. 147,  154.  80  S.Ct. 
215,  219,  4  L.£d.2d  205." 

(378  U.S.  at  192.  193-194.) 
It  follows  that  since  national  standards 
are  required  in  a  State  case,   a  fortiori,  they  are  required 
in  a  federal  prosecution.   See,  Haldeman  v.  United  States, 
340  F.2d  59  (10  Cir.  1965). 

It  thus  appears  that  the  indictment,  as  amplified 
by  the  bill  of  particulars,  does  not  charge  the  commission 
of  an  offense  against  the  United  States  since  it  is  no  crime 
to  mail  books  which  offend  only  local  standards. 

In  Russell  v.  United  States,  supra ,  the  Supreme 
Court  observed  that  the  "vice  which  inheres  in  the  failure 
of  an  indictment .. .to  identify  the  subject  under  inquiry  is 
...the  violation  of  the  basic  principle  'that  the  accused 
must  be  apprised  by  the  indictment,  with  reasonably  certain- 
ty, of  the  nature  of  the  accusation  against  him'....  A 
cryptic  form  of  indictment .. .requires  the  defendant  to  go  to 
trial  with  the  chief  issue  undefined.   It  enables  his  convic- 
tion to  rest  on  one  point  and  the  affirmance  of  the  convic- 
tion to  rest  on  another.   It  gives  the  prosecution  free  hand 
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on  appeal  to  fill  in  the  gaps  of  proof  by  surmise  or  con- 
jecture" (369  U.S.  at  766). 

In  A  Book  etc.  v.  Attorney  General  of  Massachusetts, 
86  S.Ct.975,  Mr.  Justice  Brennan  said  that  Roth  v.  United 
States,  354  U.S. 476,  77  S.Ct.l304.  1  L.Ed. 2d  1498,  as  elabor- 
ated in  subsequent  cases,  contains  "three  elements"  which 
"must  coalesce:   it  must  be  established  that  (a)  the  dominant 
theme  of  the  material  taken  as  a  whole  appeals  to  a  prurient 
interest  in  sex;   (b)  the  material  is  patently  offensive 
because  it  affronts  contemporary  community  standards  relating 
to  the  description  or  representation  of  sexual  matters;   and 
(c)  the  material  is  utterly  without  redeeming  social  import- 
ance" (86  S.Ct.  at  977) . 

It  thus  appears  that  the  crime  of  "obscenity"  con- 
tains three  separate  and  distinct  essential  elements.   Where. 
as  here,  a  federal  statute  has  been  interpreted  in  a  parti- 
cular fashion,  in  the  United  States  Supreme  Court,  in  order 
to  save  itself  from  constitutional  infirmity,  an  indictment 
must  allege  these  essential  elements.   Russell  v.  United 
States,  369  U.S. 749,  82  S.Ct. 1038,  8  L.Ed. 2d  240. 

If  it  be  argued  that  "a  charge  that  books... are 
obscene  necessarily  refers  to  and  incorporates  the  legal 
definition  of  obscenity"  (United  States  v.  Luros ,  243  F.Supp. 
160,  166  [D.C.  N.D.  Iowa  W.D.  1965J) ,  appellee  is  not  aided. 
At  the  time  of  the  indictment  herein,  it  was  not  understood 
by  the  United  States  Attorney,  the  trial  court  or  the  grand 
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jury  that  the  constitutional  standard  was  measured  by  a 
national  rather  than  a  local  standard.   Nor  was  it  then  under 
stood  that  a  work  could  not  be  condemned  as  obscene  unless 
it  was  utterly  without  redeeming  social  importance.  Where 
the  law  is  in  a  state  of  flux  and  the  constitutional  stand- 
ards for  determining  obscenity  are  "shifting",  it  is  essen- 
tial, it  is  respectfully  submitted,  to  allege  the  constitu- 
tional standards  as  they  are  then  understood  in  the  indict- 
ment.  Otherwise,  a  defendant  might  be  charged  and  tried  on 
one  theory  and  convicted  under  another  theory  in  clear  viola- 
tion of  due  process  of  law.   Cole  v.  Arkansas,  333  U.S. 196, 
68  S.Ct.5l4,  92  L.Ed. 644;  Russell  v.  United  States.  369  U.S. 
749,  82  S.Ct.l038,  8  L.Ed. 2d  240. 


II 

THE  STATUTE  -  18  U.S.  CODE  §1461,  AS 
CONSTRUED  AND  APPLIED  BY  THE  TRIAL  COURT, 
ABRIDGES  APPELLANTS'  EXERCISE  OF 
FREEDOMS  OF  SPEECH  AND  PRESS,  AND  AR- 
BITRARILY DEPRIVES  APPELLANTS  OF  THEIR 
LIBERTY  AND  PROPERTY  WITHOUT  DUE  PROCESS 
OF  LAW,  IN  VIOLATION  OF  THE  FIRST  AND 
FIFTH  AMENDMENTS  TO  THE  UNITED  STATES 
CONSTITUTION. 


8. 


A.  The  Statute,  as  Construed  and  Applied  by  the  Trial 
Court ,  To  Authori?.e  the  Jury  to  Measure  the  Eooks 
by  Application  of  the  Standards  of  the  Local 
Community  Rather  Than  the  National  Community, 
Abridges  Appellants'  Constitutional  Rights  to 
Freedoms  of  Speech  and  Press  and  Due  Process  of 
Law. 

Appellee  labored  for  ten  pages  in  its  brief  (pp. 
13-28)  to  prove  that  local  standards,  not  national  standards, 
were  to  be  applied.   The  United  States  Supreme  Court  has 
settled  this  argument,  beyond  dispute,  against  appellee. 
Jacobellis  v.  Ohio,  378  U.S. 184.  84  S.Ct.l676,  12  L.Ed. 2d  793 
Manual  Enterprises,  Inc.  v.  Day,  370  U.S. 478,  82  S.Ct.l432, 
8  L.Ed. 639. 

B.  The  Statute,  as  Construed  and  Applied  by  the  Trial 
Court,  to  Authorize  the  Jury  to  Condemn  the  Books 
as  Obscene,  Without  Advising  the  Jury  that  a  Book 
Could  Not  be  So  Condemned  Unless  It  Was  Utterly 
Without  Redeeming  Social  Importance,  Abridges 
Appellants'  Constitutional  Rights  to  Freedoms  of 
Speech  and  Press  and  Due  Process  of  Law. 

At  no  point  did  the  trial  court  advise  the  jury 
that  a  work  could  not  be  condemned  as  obscene  unless  it  was 
utterly  without  redeeming  social  importance.   This  essential 
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element  of  the  offense  of  obscenity  was  first  clearly  articu- 
lated by  the  Supreme  Court  in  Jacobellis  v.  Ohio,  378  U.S. 
184,  84  S.Ct.l676;  and  re-enforced  by  the  Supreme  Court  in 
A  Book  etc.  v.  Attorney  General  of  Massachusetts,  86  S.Ct. 
975. 

It  is  true  that  appellants  have  not  heretofore  made 
complaint  about  this  omission.   But  the  trial,  and  argument 
on  appeal,  both  preceded  the  decision  of  Jacobellis  v.  Ohio, 


supra. 


In  Morris  v.  United  States.  156  F.2d  525  (9  Cir. 
1946) ,  this  Court  reversed  a  conviction  where  the  trial  court 
failed  to  instruct  on  an  essential  element  of  the  offense 
even  though  no  request  was  made  for  such  an  instruction. 
This  Court  said: 

"...It  is  our  opinion  that  the  trial 
court  committed  fatal  error  in  failing 
to  instruct  the  jury  on  the  statutes 
and  regulations  governing  the  offenses 
charged  against  appellant.   No  assign- 
ment of  error  was  made  at  the  trial 
covering  this  claimed  error,  but  we 
consider  it  because. . .  ' [wjhere  life  or 
liberty  is  involved  an  appellate  court 
may  notice  a  serious  error  which  is 
plainly  prejudical  even  though  it  was 
not  called  to  the  attention  of  the  trial 
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court  in  any  form.'   In  a  criminal  case, 
it  is  always  the  duty  of  the  court  to 
instruct  on  all  essential  questions  of 
law,  whether  requested  or  not.... 

"The  court  did  not  define  the  of- 
fense of  which  the  appellant  was  charged 
and  being  tried,  and  the  jury  was  given 
no  opportunity  of  applying  the  facts  to 
the  law. ..." 

(156  F.2d  at  527-528.) 
In  Bollenbach  v.  United  States.  326  U.S. 607,  66 
S.Ct.402,  90  L. 2d. 350,  Mr.  Justice  Frankfurter  dismissed  the 
Government's  argument  that  the  Court  should  not  reverse 
because  the  defendant  was  plainly  guilty.   In  this  regard, 
Mr.  Justice  Frankfurter  said: 

"...[IJt  may  not  be  amiss  to  remind  that 
the  question  is  not  whether  guilt  may 
be  spelt  out  of  a  record,  but  whether 
guilt  has  been  found  by  a  jury  according 
to  the  procedure  and  standards  for  crim- 
inal trials  in  the  federal  courts." 

(326  U.S.  at  614.) 
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Ill 

THE  JUDGMENT  OF  CONVICTION.  WHICH  RESTS 
ON  NO  EVIDENCE  OTHER  THAN  THE  CHARGED 
BOOKS  THEMSELVES,  DEPRIVED  APPELLANTS 
OF  A  FAIR  TRIAL,  OF  THEIR  LIBERTIES  AND 
PROPERTY  WITHOUT  DUE  PROCESS  OF  LAW.  AND 
ABRIDGED APPELLANTS'  FREEDOMS  OF  SPEECH 
AND  PRESS  CONTRARY  TO  THE  PROVISIONS  OF 
THE  FIRST,  FIFTH  AND  SIXTH  AMENDMENTS 
TO  THE  UNITED  STATES  CONSTITUTION. 


Appellee  made  no  attempt  by  evidence  to  prove  that 
the  books  here  involved  went  substantially  beyond  customary 
limits  of  candor  in  the  description  or  representation  of 
matters  pertaining  to  sex,  in  the  Nation  as  a  whole,  or  at 
all.   It  presented  no  evidence  to  show  that  the  predominant 
appeal  of  the  books  was  to  a  shameful  or  morbid  interest  in 
sex.   It  presented  no  evidence  to  show  that  the  books  were 
utterly  without  social  importance. 

Where  the  "transcendent  value  of  speech"  is  involvejl, 
due  process  requires  "that  the  State  bear  the  burden  of  per- 
suasion to  show  that  the  [accused]  engaged  in  criminal 
speech".   Speiser  v.  Randall,  357  U.S. 513,  526,  78  S.Ct.l332, 
2  L.Ed. 2d  1460;   Freedman  v.  Maryland,  380  U.S. 51,  85  S.Ct. 
734;  New  York  Times  Co.,  et  al.  v.  Sullivan.  376  U.S. 254, 
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271,  277-280.  283-238.   S4  S.Ct.710.  11  L.Ed. 2d  686; 
Thompson  v.  City  of  Louisville,  362  U.S. 199.  206,  and  cases 
cited  in  fn.l3,  80  S.Ct.624.  4  L.Ed. 654. 

Books  and  writinss  do  not  in  themselves  prove  such 
elements  as  contemporary  standards,  prurient  interest  or 
social  importance.   VThether  a  book  exceeds  limits  of  candor. 
or  appeals  to  a  shameful  or  morbid  interest  in  sex,  or  is 
utterly  worthless,  can  only  be  established  by  evidence  and 
not  by  conjectures,  presumptions  or  subjective  reactions. 
Tot  V.  United  States,  319  U.S. 463,  63  S.Ct.l241,  87  L.Ed. 
1519;   Nev7  York  Times  Co..  et  al.  v.  Sullivan.  376  U.S. 254, 
84  S.Ct.710,  11  L.Ed. 2d  686;   United  States  v.  Romano,  382 
U.S. 136.  86  S.Ct.279. 

As  the  Supreme  Court  has  warned  on  different  oc- 
casions, and  as  the  Court  of  Appeals  for  the  Second  Circuit 
made  clear  in  United  States  v.  Klaw.  et  al. .  350  F.2d  155 
(2  Cir.  1965) ,  courts  and  juries  in  obscenity  prosecutions 
do  not  sit  to  act  as  censors  of  material  personally  distaste- 
ful to  them. 

Without  proof  by  evidence,  reviewable  by  an  appel- 
late court,  that  limits  of  candor  have  actually  been  ex- 
ceeded, or  that  a  writing  appeals  to  no  other  interest  but 
prurient  interest,  or  is  without  any  importance  at  all.  there 
is  little  assurance,  it  is  submitted,  that  non-obscene 
writings  can  be  protected.   As  was  stated  by  the  Court  of 
Appeals  in  Klaw,  "it  is  the  record  and  not  our  feelings  that 
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must  control....  Unless  there  be  this  protection,  a  witch 
hunt  might  well  come  to  pass  which  would  make  the  Salem 
tragedy  fade  into  obscurity"  (350  F.2d  at  170). 

To  permit  suppression  and  punishment  without  proof 
of  the  essential  ingredients  of  an  offense,  ingredients 
which  are  made  necessary  by  the  requirements  of  the 
Constitution,  undermines  a  broad  category  of  rights  guaran- 
teed by  the  free  speech  and  press  and  due  process  provisions 
of  the  Constitution.   The  right  to  fair  notice  and  hearing, 
the  right  of  confrontation  and  the  assistance  of  counsel  are 
meaningless  and  constitute  a  mere  gloss  when  the  prosecution 
is  not  required  to  prove  the  elements  of  an  offense. 
Pointer  v.  Texas.  380  U.S. 400,  85  S.Ct.l065;   Douglas  v. 
Alabama,  380  U.S. 415,  85  S.Ct.l074;   Brookhart  v.  Janis, 
86  S.Ct.l245;   Turner  v.  Louisiana,  379  U.S. 466,  85  S.Ct.546. 
Without  proof  of  the  elements  of  the  offense  of  obscenity, 
"it  would  be  altogether  too  easy  for  any  prosecutor  to  stand 
before  a  jury,  display  the  exhibits  involved,  and  merely  ask 
in  summation:   'Would  you  want  your  son  or  daughter  to  see 
or  read  this  stuff?'   A  conviction  in  every  instance  would 
be  virtually  assured."  United  States  v.  Klaw,  et  al. ,  350 
F.2d  at  170. 

The  only  evidence  on  the  issue  of  obscenity  was 
adduced  by  appellants.   They  introduced  a  large  number  of 
books  generally  circulated  in  the  area  where  they  conducted 
their  business  (R.T.229;  Exhibits  A-1  through  A-9) ;   books 

14. 


and  magazines  generally  offered  for  sale  and  purchased  by 
Che  witness  Shinbane  (R.T.486;   Exhibits  B-1  through  B-53, 
except  Exhibits  B-29  and  B-30) ;   books  purchased  in  the 
Court  House  at  or  about  the  time  of  the  trial  (R,T.437; 
Exhibits  C-1  through  C-2S) ;  men's  magazines,  including  those 
containing  various  depictions  of  nudity  (R.T.228,  489; 
Exhibits  E-1  through  E-53;   Exhibits  F-1  through  F-2) ; 
true  confession-type  magazines  (R.T.489;   Exhibits  G-1 
through  G-13) ;   book  advertisements  (R.T.219,  Exhibits  H-1 
through  H-18) ;   newspaper  advertisements  for  burlesque  and 
movies  (R.T.490;   Exhibits  I-l  through  1-15);   photographs 
of  theatre  marquees  (R.T.490;   Exhibits  J-1  through  J-15) ; 
books  entitled  Tropic  of  Cancer  by  Miller  (Exhibit  K-2) , 
Advertisements  for  Myself  by  Mailer  (Exhibit  K-3) ,  and  The 
Carpetbaggers  by  Robbins  (Exhibit  L) . 

A  comparison  of  the  books  charged  here  with  this 
material,  all  of  which  was  shown  to  be  freely  and  openly 
circulating,  demonstrates  conclusively  that  the  charged 
books  do  not  go  substantially  beyond  customary  limits  of 
candor.   Moreover,  appellants  called  a  duly  qualified 
expert,  Bernarr  Mazo,  who  testified  that  the  charged  books 
do  not  go  beyond  customary  limits  of  candor  in  the  descrip- 
tion or  representation  of  matters  pertaining  to  sex  (R.T. 
453;  479).   He  also  testified  that  the  books  would  not  appeal 
to  the  prurient  interest  of  the  average  person  but  that,  on 
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the  contrary,  the  books  appealed  to  the  normal  curiosity  the 
average  person  has  in  all  matters  involving  the  human  condi- 
tion, including  sex  (R.T.341). 

Comparing  the  three  charged  books  with  Tropic  of 
Cancer  (see,  Grove  Press,  Inc.  v.  Gerstein.  378  U.S. 577, 
84  S,Ct.l909,  12  L.Ed. 2d  1305),  the  witness  Mazo  testified 
that  these  books  dealt  with  sex  more  vividly  and  with  greater 
variety  than  the  three  charged  books.   In  short,  the  witness 
testified  that  the  books  were  well  within  the  customary  limit^ 
of  candor. 

Thus,  we  have  a  record  where  appellee  totally  de- 
faults in  adducing  evidence  on  the  essential  elements  of 
the  offense,  and  appellants'  uncontradicted  evidence  demon- 
strates conclusively  that  the  charged  books  do  not  meet  the 
constitutional  tests  of  obscenity  enunciated  by  the  United 
States  Supreme  Court. 

So  far  as  the  record  here  is  concerned,  nothing 
in  the  production,  sale  or  publicity  relative  to  the  books 
herein  involved  amounts  to  the  "pandering"  found  in  the 
record  by  the  United  States  Supreme  Court  in  Ginzburg  v. 
United  States,  86  S.Ct.942.   The  total  evidence  against  ap- 
pellants was  a  written  stipulation  of  facts  establishing  that 
certain  advertisements  and  books  were  mailed  and  received 
(C.T.69),  plus  the  testimony  of  a  postal  inspector  and  a  Los 
Angeles  Police  Department  Sergeant.   The  postal  inspector 
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identified  the  advertisements  and  books  involved  in  the  case 
and  an  affidavit  executed  by  appellants  (R.T. 76-100) .   He 
also  testified  that  appellants  had  each  told  him  that  they 
read  some,  but  not  all,  of  the  books  they  distributed  by 
mail.   Sgt.  DeCamp  of  the  Los  Angeles  Police  Department 
testified  that  appellant  Grant  told  him  that  he  had  assisted 
in  the  preparation  of  the  Continental  Publications  brochure. 
This  testimony,  and  the  Exhibits,  was  appellee's  entire  case, 
Moreover,  this  case,  unlike  Ginzburg,  was  tried  to  a  jury 
and  not  to  a  court.   The  jury  never  was  presented  with  any 
issue  of  "pandering"  and  no  such  issue  was  ever  decided  by 
the  trier  of  facts.   See,  DeJonge  v.  Oregon,  299  U.S. 353, 
57  S.Ct.255.  81  L.Ed. 278;   Cole  v.  Arkansas.  333  U.S. 196, 
68  S.Ct.5l4,  92  L.Ed. 644.   See  also.  Parr  v.  United  States. 
363  U.S. 370,  80  S.Ct.ll71,  4  L.Ed. 2d  1277. 


CONCLUSION 
The  motions  of  appellants  for  judgments  of  acquit- 
tal and  in  arrest  of  judgment  should  have  been  granted  by 
the  District  Court.   The  judgment  of  conviction  should  be 
reversed  with  instructions  to  dismiss  the  indictment. 

Respectfully  submitted. 


STANLEY  FLEISHiMAN 
Attorney  for  Appellants 
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CERTIFICATE 

I  certify  that  in  connection  with  the  preparation 
of  this  Brief,  I  have  examined  Rules  18  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in 
my  opinion,  the  foregoing  Brief  is  in  full  compliance  with 
those  rules. 


/ 


■7^--^     ^, .  -  /■■, 


ti-l-lCu.^-^, 


STANLEY  FLEISHMAN 
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PROOF  OF  SSRVICE  BY  MAIL 
STATE  OF  CALIFORNIA    ) 

)  ss 

COUNTY  OF  LOS  ANGELES   ) 

I  am  a  citizen  of  the  United  States  and  a  resident 
of  the  county  aforesaid;   I  am  over  the  age  of  eighteen  years 
and  not  a  party  to  the  within  entitled  action;  my  business 
address  is  1680  North  Vine  Street,  Hollywood,  California 
90028.   On  the  26th  day  of  May,  1966,  I  served  the  within 
APPELLANTS'  SUPPLEMENTAL  BRIEF  FILED  PURSUANT  TO  LEAVE  OF 
COURT  on  the  appellee  in  said  action,  by  placing  a  true  copy 
thereof  enclosed  in  a  sealed  envelope  with  postage  thereon 
fully  prepaid,  in  the  United  States  mail  at  Hollywood, 
California,  addressed  as  follows: 

Francis  C.  Whelan,  United  States  Attorney 

Thomas  R.  Sheridan,  Assistant  U.  S.  Attorney, 
Chief,  Criminal  Section, 

David  Y.  Siiiiith,  Assistant  U.  S.  Attorney 

600  Federal  Building 

Los  Angeles,  California  90012. 

I  certify  that  the  foregoing  is  true  and  correct. 
Executed  this  26th  day  of  May,  1966  at  Hollywoodr-^alifornia. 


Subscribed  and  sworn  to  before  me  ' /;!^VONNE  BURROUGHS   "^ 
this  26th  day  of  May,  1966 


'iMotary  Public  in  and  f^pr   saic 

County  and  State. 

,,   ^  EVALEEN  SAQUIN 
'''y  Commission  Expires  June  18.  19&/ 
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IN  THE 


Dniled  Slates  Courl  of  Appeals 


Foe  the  Ninth  Circuit 


No.  18,903 


Fred  Meyer,  Inc.,  et  al.,  Petitioners, 


V. 


Federal  Trade  Commission-,  Respondent. 


PETITION  FOR  REHEARING  EN  BANC 


'o  the  Honorable  Gilbert  H.  Jertberg,  Ben  Cushing 
Duniway,  Circuit  Judges,  and  Roger  D.  Foley,  Jr., 
District  Judge. 

The  petitioner  herein   asks   for  a   rehearing   en  bane, 
nitcd  to  the  question  whether  Meyer  knew  or  had  reason 
know  that  the  concessions  it  received  were  unlawful. 


The  evidence  in  this  case  was  limited  to  transactions 
tween  Meyer  and  five  suppliers— Burlington  Industries, 
c.  Cannon  Mills  Company,  Tri-Valley  Packing  Associa- 
)n,  Idaho  Canning  Company  and  Phillip  Morris  Company. 
16  Court  held  that  Meyer's  transactions  with  Tri-Valley 
d  Idaho  Canning  were  not  illegal  under  section  2(d)  of 
e  Clayton  Act  because  there  was  no  showing  that  Meyer 
d  the  allegedly  disfavored  customers  (wholesalers)  com- 
ted  at  the  same  functional  level ;  that  2(d)  did  not  require 
i  sellers  to  offer  proportionately  equal  benefits  to  whole- 
lers  who  were  not  in  competition  with  Meyer.     For  the 


same  reason,  the  transactions  between  Meyer  and  Phillip 
Morris,  insofar  as  they  concerned  United  Grocers,  a  whole- 
saler, cannot  be  considered  illegal.  (Slip  Opinion,  p.  11, 
n.  11). 

While  the  Court's  opinion  does  not  discuss  this  issue 
in  connection  with  the  section  2(a)-2(f)  charge,  the  same 
reasoning  necessarily  applies,  particularly  since  there  was 
no  showing  that  the  retailers  served  by  the  unfavored 
wholesalers  were  "indirect"  customers  of  Tri- Valley  or 
Idaho  Canning,^  or  that  they  competed  with  Meyer  in  the 
sale  of  products  purchased  from  such  wholesalers.  While 
2(a)  does  not  in  terms  require  that  the  favored  and  un- 
favored customers  be  in  competition,  it  has  long  been  the 
rule  that  in  order  to  establish  competitive  injury  there 
must  be  competition  either  between  sellers  in  "first  line" 
cases  or  between  buyers  in  "secondary  line"  cases.  In  a 
"secondary  line"  case,  such  as  this,  "[sjome  competitive 
nexus  between  customers  receiving  the  higher  and  the  lower 
prices  is  a  basic  predicate  of  any  conclusion  of  adverse 
effects  at  the  customer  level  attributable  to  a  seller's  price 
differentials."  (Rowe,  Price  Discrimination  Under  the 
Robinson-Patnian  Act,  1962,  p.  173)  "If  particular 
customer  classes  do  not  compete  in  their  resale  operations, 
the  supplier's  price  differentials  between  them  cannot 
impair  competition  with  the  recipient  of  the  lower  price." 
{Id.  at  176)- 

The  transactions  between  Meyer  and  Cannon  Mills  can- 
not be  considered  illegal  under  either  2(a)  or  2(d)  because 
the  hearing  examiner,  in  a  companion  case  against  Caimon 

1  The  complaint  does  not  charge  a  2(a)  violation  involving  Phillip  Morris. 

2  See  testimony  of  FTC  Chairman  in  Dual  Distribution  in  the  Automotive 
Tire  Industry,  1959,  Hearings  Before  a  Subcommittee  of  the  Senate  Select 
Committee  on  Small  Business,  86th  Cong.,  1st  Sess.,  Part  I,  at  134-35,  143; 
Chicago  Sugar  Company  v.  American  Sugar  Refining  Company,  176  F.  2d 
1  (7th  Cir.  1949);  Secatore's,  Inc.  v.  Usso  Standard  Oil  Company,  171  F. 
Supp.  665  (D.  Mass.  1959)  ;  Jarrett  v.  Pittsiurgh  Plate  Glass  Company,  131 
F.  2d  674,  676  (5th  Cir.  1942)  ;  A.  J.  Goodman  and  Son,  Inc.  v.  United 
Lacquer  Mfg.  Corp.,  81  F.  Supp.  890,  893  (D.  Mass.  1949);  and  Sana  Petro- 
leum Corp.  V.  American  Oil  Company,  187  P.  Supp.  345   (E.D.N. Y.  1960). 
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Mills,  held  that  the  discount  to  Meyer — the  identical  dis- 
count challenged  here — was  fully  cost  justified  (Cannon 
Mills  Company,  Initial  Decision,  CCH  Trade  Reg.  Rep., 
19()3-65  Transfer  Binder,  H  16,682),  and  the  Commission 
later  dismissed  the  complaint  on  the  ground  there  was  no 
injury  to  competition  {Cannon  Mills  Company,  CCH  Trade 
Reg.  Rep.,  1963-65  Transfer  Binder,  II  16,878)  .^ 

In  view  of  the  foregoing,  the  concessions  which  Meyer 
received  from  Tri-Valley,  Idaho  Canning  and  Cannon  l\Iills, 
and  a  portion  of  those  received  from  Phillip  Morris,  camiot 
form  any  basis  for  the  Court 's  decision  that  Meyer  knew  or 
had  reason  to  know  that  said  concessions  were  unlawful. 

If  the  foregoing  analysis  is  correct,  and  we  believe  it  is 
beyond  dispute,  the  Court's  finding  that  Meyer  knew  or 
had  reason  to  know  that  the  concessions  it  induced  were 
unlawful  must  have  been  based  solely  on  Meyer's  trans- 
actions with  Burlington  Industries  in  connection  with  the 
2(a)  charge,  and  solely  on  transactions  with  Burlington  and 
Phillip  Morris  in  connection  with  the  2(d)  charge.  In 
other  words,  the  evidential  score,  at  the  very  least,  was 
85  percent  in  petitioner's  favor  on  the  2(a)  charge  and  70 
percent  in  its  favor  on  the  2(d)  charge.^ 

Based  on  such  a  score  card  we  do  not  think  it  right  or 
proper   for   the    Court   to    infer   knowledge    of   illegality. 


1  The  respondent,  on  page  75  of  its  brief,  after  referring  to  the  fact  that 
the  Commission  had  dismissed  the  complaint  against  Cannon  Mills  Com- 
pany, says: 

Accordingly,  while  we  rely  upon  Cannon  Mills '  discriminations  as  con- 
stituting violations  of  section  2(d),  ...  we  do  not  rely  upon  its  price 
discriminations  as  constituting  violations  of  section  2(a),  or  upon  their 
inducement  and  receipt  by  petitioners  as  constituting  violations  of  sec- 
tion 2(f). 

However,  since  the  Commission  dismissed  the  complaint  on  the  ground  of  lack 
of  injury  to  competition,  we  think  it  is  equalh-  clear  that  respondent  cannot 
rely  on  the  Cannon  Mills  transaction  to  support  its  2(d)   charge. 

2  On  the  2(a)  charge  only  one  customer  out  of  seven  is  left  for  considera- 
tion and  under  the  2(d)  charge  only  two  customers  out  of  seven  are  left  for 
consideration. 


particularly  when  the  remaining  evidence  was  admittedly 
"weak"  and  "scanty". 

In  1958,  during  the  coupon  promotion  period,  Meyer 
purchased  from  Burlington  Industries  in  much  greater 
quantities  than  the  disfavored  customer — 4308  dozen  hose 
versus  354  dozen,  with  a  price  differential  of  about  ten 
percent  (CX  156) — yet  this  Court  held  that  Meyer  had 
reason  to  believe  that  the  supplier  could  have  no  cost 
justification  defense.  This  holding,  we  suggest,  is  in  con- 
flict with  the  facts,  with  Automatic  Canteen  Co.  v.  FTC, 
346  U.S.  61  (1953),  and  with  this  Court's  holding  in 
AlJmmbra  Motor  Parts  v.  FTC,  309  F.  2d  213  (1962).  In 
its  Slip  Opinion  herein,  this  Court  said : 

.  .  .  the  evidence  which  supports  the  Commission's 
finding  that  Meyer  had  reason  to  believe  that  the 
discriminatory  terms  and  prices  it  received  were  not 
cost-justified  is  weak  but  not  insufficient,     (p.  17) 

In  view  of  the  Cannon  Mills  decision  and  the  great  differ- 
ences in  quantity,  this  finding  should  be  reconsidered. 

With  reference  to  the  2(d)  charge  involving  Phillip 
Morris,  the  Court  said : 

The  evidence  before  the  Commission  on  this  point 
is  indeed  scanty.    (Slip  Opinion,  p.  9) 

This  case,  one  of  the  most  important  that  has  ever 
confronted  the  retail  food  industry,  where  the  government 
has  the  burden  of  proof,  shoiild  not,  we  respectfully  submit, 
be  decided  on  "weak"  and  "scanty"  evidence. 

Even  if  the  Court  should  reject  our  other  contentions, 
we  do  not  see  how  it  can  possibly  disregard  the  Cannon 
Mills  case,  supra.  Based  on  an  elaborate  cost  study,  which 
is  discussed  at  length  in  his  opinion,  the  hearing  examiner 
found  that  the  cost  savings  to  Cannon  arising  from  Meyer's 
larger  quantities  was  12.135^  per  dozen  while  the  discount 
was  only  10^  per  dozen.  Certainly,  in  the  light  of  this 
affii-mative  finding  of  cost  justification  tliis  Court  should 
not  infer  that  Meyer  kneiv  or  should  have  known  that 
similar  transactions  with  other  suppliers,  involving  similar 
differences  in  quantities,  could  not  be  cost  justified. 


n. 

The  decision  of  the  Court  is  in  conflict  with  the  spirit 
and,  we  Ijelieve,  the  letter  of  Automatic  Canteen,  supra. 
While  the  Court  "buttressed"  its  opinion  by  quoting 
isolated  phrases  from  Automatic  Canteen,  we  are  certain 
that  a  rereading  of  the  Supreme  Court's  decision  in  full 
text  will  demonstrate  that  the  decision  here  is  in  conflict 
ynih.  the  purpose  and  intent  of  the  Supreme  Court's  hold- 
ing, namely,  that  the  statute  should  not  be  interpreted 
as  "putting  the  buyer  at  his  peril  whenever  he  engages  in 
price  bargaining,"  that  "  [s]uch  a  reading  must  be  rejected 
in  view  of  the  effect  it  might  have  on  that  sturdy  bargaining 
between  buyer  and  seller  for  which  scope  was  presimaably 
left  in  the  areas  of  our  economy  not  otherwise  regulated" 
(346  U.S.  at  73-74). 

To  paraphrase  the  Supreme  Court  in  Automatic  Canteen, 
if  this  decision  against  Meyer  stands,  it  would  render 
the  "knowingly"  requirement  of  the  statute  meaningless 
(Id.  at  71),  would  comprehend  any  buyer  who  engages  in 
bargaining  with  the  seller  {Id.  at  72),  and  would  put  the 
Robinson-Patman  Act  in  direct  conflict  with  the  broader 
antitrust  policies  of  the  Sherman  Act  {Id.  at  74). 

Conclusion 

For  all  of  the  foregoing  reasons,  petitioner  respectfully 
requests  the  Court  to  grant  a  rehearing.  Petitioner  also 
respectfully  requests  that  the  rehearing  be  conducted  en 
banc. 

George  W.  Mead 

1211  Public  Service  Building 
Portland  4,  Oregon 

Edward  F.  Howrey 
Harold  F.  Baker 

1707  H  Street,  Northwest 
Washington,  D.  C. 

Attorneys  for  Petitioners 


Certiiicate  of  Counsel 

I  certify  that  the  foregoing  petition  for  rehearing  is 
presented  in  good  faith  and  is  not  interposed  for  delay 
and  is,  in  my  judgment,  well  founded. 

I  further  certify  that,  in  connection  with  the  preparation 
of  this  petition,  I  have  examined  Rule  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that, 
in  my  opinion,  the  foregoing  petition  is  in  full  compliance 
with  that  rule. 

Edward  F.  Howrey 
Attorney  for  Petitioners 


Certiiicate  of  Service  , , 

I  certify  that  on  this  day  of  April,  1966,  kae  copies 
of  the  foregoing  petition  for  rehearing  were  served  upon 
the  Federal  Trade  Commission  by  mailing  same,  postage 
prepaid,  to  Joseph  W.  Shea,  Secretary,  Federal  Trade 
Commission,  Washington,  D.  C. 

Edward  F.  Howrey 
Attorney  for  Petitioners 
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Appeal  Fl-om  the  United  States  District  Court 

For  the  Southern  District  of  California 
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By    MORRIS  SANKARY 
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RICHARD  H.   CHAMBERS,  Chief  Judge 
STANLEY  N.   BARNES,  Circuit  Judge,  and 
RAY  McNICHOLS,  District  Judge. 

Appellant,   EDGAR  W.  DICKENSON,  hereby  petitions  for  a  rehearing  to 
reconsider  the  judgment  entered  in  this  action  on  November  18,   1965,  on  the 
following  grounds : 

1.  Appellant  reserves  his  argued  position  as  to  each  of  the  points  of  appeal, 
but  in  this  petition  addresses  himself  solely  to  that  feature  of  the  decision  wherein 
he  believes  this  Court  may  be  convinced  its  result  is  based  upon  the  application  of 
incorrect  legal  principles. 

2.  This  Court  concedes  on  Page  3  of  its  opinion  that  appellant  is  on  the  bor- 
derline as  to  whether  he  was  entitled  to  a  retail  exemption.    This  Court  said: 

"It  is  quite  obvious  that  Dickenson,  percentagewise,  was  on 
the  borderline  whether  he  was  entitled  to  the  retail  exemption. " 
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The  Government  conceded  that  Dickenson  made  the  50%  test  but  disagreed 
about  the  75%  test.     (See  Page  4  of  the  Opinion. ) 

(A)  Thus,  the  statutory  provisions  of  the  Fair  Labor  Standards  Act,  if 
enforced    in  this  case,  will  deprive  plaintiff  of  his  liberty  and  property  without  due 
process  of  law  in  violation  of  the  Fifth  Amendment  of  the  Federal  Constitution. 

(B)  It  is  impossible  under  the  statute  to  ascertain  any  standard  of  guilt. 

(C)  It  cannot  be  determined  with  any  degree  of  certainty  whether  plain- 
tiff is  exempt  or  not  exempt  since  no  standards  have  been  set  to  determine  the 
basis  of  the  75%  exemption.     The  penal  provisions  of  the  statute  fail  to  sufficiently 
or  explicitly  inform  appellant  and  those  who  are  subject  to  it,  what  conduct  on 
their  part  renders  them  liable  to  its  penalties.     The  statute  is  so  uncertain  and 
indefinite  that  men  of  common  intelligence  must  necessarily  guess  as  to  its  mean- 
ing and  differ  as  to  its  application. 

Connally  v.   General  Construction  Company,  269  U.S.  385,  45  S.  Ct.   126. 
3.  At  most  the  indictment  could  only  support  two  counts.   Count  One  and  one 

other  count,   since  Counts  Two  to  Six  are  based  upon  the  same  course  of  conduct. 
U.S.A.  vs.   Universal  C.I.  T.   Credit  Corp.  ,  344  U.  S.   218,  224;  93  L.  Ed.  260,  73 
S.  Ct.  227,  22  Labor  Case  LC  67,295,  holds  as  follows: 

"The  offense  made  punishable  under  the  Fair  Labor  Standards 
Act  is  a  course  of  conduct.     Such  a  reading  of  the  statute 
compendiously  treats  as  one  offense  all  violations  that  arise 
from  that  singleness  of  thought,  purpose  or  action,  which 
may  be  deemed  a  single  'impulse',  a  conception  recognized 
by  this  Court  in  the  Blockburger  case,   supra,  at  302,  quoting 
Wharton's  Criminal  Law,   11th  ed.   Sect.   34." 
This  motion  is  made  pursuant  to  Rule  23  of  the  Ninth  Circuit  Rules. 


Undersigned  counsel  certifies  that  this  petition  is  not  interposed  for 
ielay  and  that  in  his  judgment  it  is  well  founded. 
Dated:    December  15,    1965. 

SANKARY,  SANKARY  &  HORN 
By        /s/    MORRIS  SANKARY 


CERTIFICATE 
I  certify  that,  in  connection  with  the  preparation  of  this  brief,  I  have  ex- 
imined  Rules  18  and  19  of  the  United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
ind  that,  in  my  opinion,  the  foregoing  brief  is  in  full  compliance  with  those  rules. 


/s/      MORRIS  SANKARY 
Attorney 
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Appellant  J 
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THE   PEOPLE   OF  THE  STATE   OP  CALIFORNIA 
ROBERT  A.    HEINZE^   WARDEN,    et   al.^ 

Appellees  „ 


APPELLEES'  BRIEF 
JURISDICTIONAL  STATEMENT 

Appellant^  a  California  state  prisoner,  filed 
a  motion  in  the  United  States  District  Court  for  the 
Northern  District  of  Calif ornia.  Northern  Division,  seeking 
leave  to  file,  in  forma  pauperis^  an  application  for 
a  writ  of  habeas  corpus  pursuant  to  Title  28  U,S„Co 
Section  2241 „   The  District  Court  denied  the  writ  on 
its  merits  on  August  29,  1962,  and  the  District  Court 
also  denied  appellant's  application  for  a  certificate 
of  probable  cause  on  December  3s    1962, 

Appellant  filed  a  notice  of  appeal  in  propria 
persona  with  this  Court  on  or  about  September  27,  1962 . 
On  March  7,  1963,  counsel  was  appointed  to  represent 
appellant  in  this  Court,   Counsel  prepared  and  filed  an 
application  for  a  certificate  of  probable  cause  on 
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July  19:,  1963.   The  Court  entered  Its  order  on  July  23, 
1963,  granting  a  certificate  of  probable  cause  for 
appeal  from  the  district  court's  denial  of  the  petition 
for  writ  of  habeas  corpus o 

STATEMENT  OF  THE  CASE 

It  was  alleged,  among  other  things.  In  the 
petition  for  habeas  corpus  that  appellant's  state 
court  conviction  was  void  because  appellant  was  not 
represented  by  counsel  at  the  time  the  Indictment  was 
amended  to  show  appellant's  true  first  name^ 

The  state  court  judgment  resulted  from 
appellant's  conviction  of  the  sale  of  marijuana  In 
violation  of  section  11531  of  the  Health  and  Safety  Code 
with  two  prior  felony  convictions o   The  judgment  was 
affirmed  on  appeal  by  the  Second  District  Court  of  Appeal 
of  the  State  of  California  on  August  I8,  I96I,  and  Is 
reported  In  People  v.  Blair,  I95  Cal,Appo2d  1,  15  Cal„ 
Rptro  533  >   A.  petition  for  rehearing  was  denied 
September  1,  I96I,  and  appellant's  petition  for  a 
hearing  by  the  California  Supreme  Court  was  denied 
October  11,  196I.   Certiorari  was  denied  on  February  26, 
1962  (Blair  v.    California,  369  U,S,  807,  7  LoEdo2d  55^. 
82  S.Cto  651 )o 

Appellant  filed  a  petition  for  a  writ  of 
habeas  corpus  with  the  California  Supreme  Court  on 
April  17,  1961,  alleging  that  he  was  then  being  denied 
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access  to  the  courts,  and  that  the  trial  records  of  his 
conviction  had  been  confiscated  by  the  warden  of  Polsom 
State  Prison   The  petition  was  denied  on  May  24,  I96I 
A  petition  for  certiorari  was  denied  December  k,    196I 
^ Blair  V,  California,  369  U.S,  807,  7  L.Ed  2d  554, 

82  s  ct  651  V- 

Appellant  filed  a  petition  for  habeas  corpus 
in  the  Superior  Court  of  the  State  of  California,  in  and 
for  the  County  of  Sacramento,  on  January  23,  1962,  wherein 
the  allegations  were  substantially  similar  to  those  in 
the  present  case   This  petition  was  denied  February  19, 

1962, 

STATEMENT_OF_FACTS 

The  facts  as  set  forth  in  respondent's  brief 
in  Peopl_e  v  Bl_alr,  195  Cal  App  2d  1,  15  Cal  Rptr.  533, 
are  as  followsr* 

"On  November  13,  1959  Officer  Willie  Tusan,  Jr  , 
who  had  been  assigned  to  the  Narcotics  Division  of 
the  Los  Angeles  police  force  from  July  27,  1959  to 
March  1,  i960,  was  riding  with  Ernest  Hammond,  an 
informer  who  worked  with  Officer  Tusan    At  ap- 
proximately 2-55  P  M  they  drove  past  the  southwest 
corner  of  Fifth  and  Crocker,   The  informer  called  to 
the  appellant,  who  was  standing  near  the  corner  of 


The  Clerk's  and  Reporter's  Transcripts  of  the  state  trial 
court  are  lodged  with  the  Court,   Appellant  lodged  these 
records  with  the  court  below  (see  page  22  of  petition). 
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Fifth  and  Crocker^   (Rep.  Tr ,  pp   25-27,)   Officer 
Tusan  parked  the  car  down  the  street  near  the  corner 
and  in  a  few  minutes  the  appellant  and  another 
person  walked  up  to  the  car  and  got  Into  the  back 
seat »   The  other  person  later  turned  out  to  be  a 
person  with  a  nickname  of  'Blood'.   (Rep.  Tr.  p.  27 , ) 
The  Informer  asked  appellant  If  he  was  ready  to  go, 
to  which  appellant  stated  that  he  was,   'Blood' 
told  him  and  Officer  Tusan  to  drive  to  23rd  and  San 
Pedro  StreetSo   (Rep,  Tr.  p,  28,)   As  they  drove 
toward  23rd  and  San  Pedro,  appellant  asked  Officer 
Tusan  how  many  'joints'  he  wanted  to  buy.   To  a 
narcotics  seller  or  user,  a  'joint'  signifies  a 
marijuana  cigarette o   He  told  appellant  that  he 
wanted  to  buy  fifteen  'joints'.   Appellant  then  told 
'Blood'  to  get  fifteen  marijuana  cigarettes,   (Rep, 
Tr,  pp.  28-29,  )   Officer  Tusan  then  gave  Blood 
$7,50,   'Blood'  got  out  of  the  car  and  walked  east 
down  the  alley.   (Rep.  Tr.  p.  29,) 

"During  the  time  that  appellant  was  In  the 
car.  Officer  Tusan  got  the  name  Clarence  Blair. 
( Rep  ,  Tr  ,  p  ,  35  J 

"When  'Blood'  returned,  he  got  back  into 
the  car.   Officer  Tusan  started  the  car  and  proceeded 
back  toward  ^th  and  Crocker  Streets,   A  few  minutes 
after  Officer  Tusan  started  the  automobile  and 
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started  to  drive,  'Blood'  leaned  over  toward  the 
front  seat  and  dropped  some  marijuana  cigarettes 
Into  the  front  seat  of  the  car,   (Rep.  Tr.  p.  32.) 
'Blood'  at  that  time  said  that  he  wanted  Officer 
Tusan  to  'stash'  them  somewhere  while  he  was  taking 
them  back  to  5th  and  Crocker  Streets  because  he 
didn't  want  the  police  to  stop  his  car  and  find  the 
marijuana  cigarettes  in  his  car,   (Rep.  Tr ,  p.  33.) 

"Prior  to  getting  out  of  the  car,  appellant 
pointed  to  a  dark  19^9  Chevrolet  4-Door,  License  NOo 
LEX  199j  which  he  said  was  the  car  that  he  was  driving. 
Appellant  said  that  he  lived  at  725  East  25th  Street 
which  was  approximately  one  block  from  where  they 
stopped  to  let  'Blood'  out  of  the  car  to  go  and  get 
the  marijuana  cigaretteSo   (Rep.  Tro  pp.  3^-35=) 

"After  the  appellant  got  out  of  Officer  Tusan 's 
car.  Officer  Tusan  went  to  the  Police  Administration 
Building,  the  Narcotics  Division,  and  placed  his 
initials  on  each  one  of  the  marijuana  cigarettes, 
at  which  time  he  placed  the  marijuana  cigarettes 
in  an  envelope  and  the  envelope  was  sealed  with 
sealing  wax„   (Rep,  Tr.  p,  36=)   He  then  turned 
the  envelope  and  its  contents  over  to  his  super- 
visor. Sergeant  Cunning,  and  arranged  for  trans- 
portation of  the  large  envelope  with  its  contents 
to  the  Property  Division,  where  It  was  booked  for 
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safekeeping.   (Rep,  Tr ,  p.  36.)   A  chemist,  an 
expert  In  the  field  of  marijuana  testified  that  he 
chose  five  of  the  cigarettes  at  random,  examined 
them  chemically  and  microscopically,  and  was  of  the 
opinion  they  contained  marijuana =   (Rep.  Tr.  pp. 
6-7,  14-15. ) 

"Officer  Tusan  testified  before  a  secret  hearing 
of  the  grand  Jury,  and  a  secret  indictment  was  issued 
as  a  result  of  this  hearing.   (Rep.  Tr.  p.  37.) 
Subsequent  to  this  hearing  there  was  a  roundup  of 
suspected  narcotics  sellers  and  pushers  in  the 
Los  Angeles  County  area,  and  the  appellant  was  one 
of  those  persons  picked  up  during  that  roundup, 
(Rep.  Tr.  pp.  37-38.) 

"Officer  Tusan  testified  on.  cross  examination 
that  he  found  out  that  the  appellant's  name  was 
Charles  Blair  at  the  time  of  the  Interrogation 
after  he  was  taken  into  custody.   (.Rep.  Tr.  p.  5^.  ) 
Officer  Tusan  at  the  grand  jury  Indictment  did  not 
give  the  physical  description  of  the  appellant 
because  the  appellant  was  named.   (Rep,  Tr.  pp.  55- 
56. )   He  testified  that  he  knew  appellant  at  the 
time  of  trial  as  Charles  Blair.   (Rep.  Tr.  p.  35.) 

"On  cross-examination  Officer  Tusan  stated  that 

when  he  testified  before  the  grand  jury,  he  thought 

that  the  appellant's  name  was  Clarence  Blair.   (Rep, 

Tr,  p,  59= ) 
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"On  January  25,  196O  Deputy  Sheriff  Ralph  W. 
Becker,  an  expert  In  fingerprint  identification, 
rolled  appellant's  fingerprints,  and  the  card  on 
which  the  fingerprints  were  placed  was  signed  by 
the  name  of  Charles  Blair,,   (Rep.  Tr,  pp.  61-64.) 
He  again  rolled  the  appellant's  fingerprints  at  the 
time  of  trial,   (Rep.  Tr.  p.  65.) 

"Deputy  Sheriff  Becker  made  a  comparison  of 
the  fingerprints  of  the  appellant  which  he  had 
rolled  on  January  25,  196O  with  the  fingerprints 
appearing  on  the  certifications  of  convictions  from 
Missouri  and  California,  and  the  fingerprint  exemplar 
made  at  the  time  of  trial.   It  was  his  opinion  that 
they  were  all  made  by  the  same  person.   (Rep.  Tr . 
pp.  61-26,  66-67 o  ) 

"Deputy  Sheriff  Becker  testified  that  on  the 
day  of  trial,  when  he  was  taking  the  appellant's 
fingerprints,  the  appellant  said  that  he  was  guilty 
but  he  was  going  to  let  the  jury  decide.   (Rep.  Tr. 
p.  68.)" 

SUMMARY  OF  ARGUMENT 
The  amendment  of  the  indictment  to  show  appel- 
lant's first  name  as  Charles  rather  than  Clarence  is 
authorized  by  statute  in  the  State  of  California.   Such 
amendment  related  to  a  matter  of  form  and  not  of  substance. 
An  amendment  of  this  type  is  permissible  under  federal  law, 
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No  possible  prejudice  could  have  resulted  to 
the  appellant  by  the  absence  of  counsel  at  the  time  of 
amendment o   State  court  record  shows  that  the  amendment 
was  made  prior  to  arraignment  and  plea.   The  constitutional 
rule  that  a  defendant  is  entitled  to  counsel  at  all  stages 
of  the  proceedings  does  not  require  the  reversal  of  a 
conviction  upon  a  showing  that  at  some  particular  stage 
counsel  was  not  in  attendance.   There  must  be  a  showing 
that  the  lack  of  counsel  resulted  in  prejudice  to  the 
rights  of  the  defendant.   Appellant  cannot  show  prejudice 
in  this  case. 

An  evidentiary  hearing  by  the  district  court 

as  to  appellant's  claim  of  suppression  of  evidence  was 

not  required  in  this  case  because  such  claim  was  fully 

explored  by  the  state  trial  court  and  adequately  reviewed 

on  appeal, 

ARGUMENT 

I     THE  INDICTMENT  WAS  PROPERLY  AMENDED 
TO  STATE  APPELLANT'S  TRUE  GIVEN  NAME 
AND  HIS  CONSTITUTIONAL  RIGHT  TO  COUNSEL 
WAS  NOT  ABRIDGED 

It   is   argued    that   appellant's   constitutional 

rights  were  violated  in  that  he  was  not  represented  by 

counsel  at  the  time  of  the  amendment  to  the  indictment. 

The  state  court  record  shows  that  the  indictment  was 

amended  on  December  23?  1959?  to  show  appellant's  first 

name  as  Charles  rather  than  Clarence,  and  that  defendant 

-8- 


objected  to  this  amendment o   The  state  court  record 
also  shows  that  this  amendment  was  prior  to  arraign- 
ment and  plea  (CT  ^■,    4a,  5)0 

Such  amendment  is  authorized  by  statute.   Section 
953  of  the  California  Penal  Code  provides- 

"When  a  defendant  is  charged  by  a  fictitious 
or  erroneous  name,  and  in  any  stage  of  the  pro- 
ceedings his  true  name  is  discovered,  it  must  be 
inserted  in  the  subsequent  proceedings,  referring 
to  the  fact  of  his  being  charged  by  the  name  mentioned 
in  the  accusatory  pleading," 

Section  989  of  the  California  Penal  Code  relates 
to  proceedings  as  to  the  true  name  of  a  defendant.   This 
section  provides^ 

"When  the  defendant  is  arraigned,  he  must 
be  informed  that  if  the  name  by  which  he  is  pro- 
secuted is  not  his  true  name,  he  must  then  declare 
his  true  name,  or  be  proceeded  against  by  the  name 
in  the  accusatory  pleading.   If  he  gives  no  other 
name,  the  court  may  proceed  accordingly;  but  if  he 
alleges  that  another  name  is  his  true  name,  the  court 
must  direct  an  entry  thereof  in  the  minutes  of  the 
arraignment,  and  the  subsequent  proceedings  on   the 
accusatory  pleading  may  be  had  against  him  by  that 
name,  referring  also  to  the  name  by  which  he  was 
first  charged  therein." 

-9- 


Section  1009  of  the  California  Penal  Code 
authorizes  an  amendment  without  leave  of  court  at  any- 
time before  the  defendant  pleads  or  a  demurrer  to  the 
original  pleadings  Is  sustained,  and  permits  an  amendment 
for  any  defect  or  Insufficiency  at  any  stage  of  the 
proceedings. 

The  appellant  raised  the  present  Issue  as  to 
the  amendment  of  the  Indictment  on  appeal  from  the 
judgment,,   The  Second  District  Court  of  Appeal  held  that 
the  contention  was  without  merit  and  In  connection 
therewith  stated  as  follows: 

"Defendant  argues  that  he  was  not  sufficiently 
Identified  before  the  grand  jury  and  that  he  was  not 
the  person  who  was  Indicted,   The  evidence  herein 
recited  Is  ample  to  Identify  defendant  as  the  person 
who  participated  in,  was  indicted  for,  and  was 
conflcted  of  selling  marijuana  cigarettes  to  Officer 
Tusan,   In  the  officer's  testimony  before  the  grand 
jury  he  used  what  he  believed  to  be  defendant's  correct 
given  name.   Upon  interviewing  defendant  he  learned 
he  was  in  error.   Hence  the  amendment  of  the  indict- 
ment to  state  his  true  given  name „   There  Is  no 
question  but  that  defendant  was  sufficiently  identi- 
fied before  the  grand  jury,, 

"Defendant  complains  that  he  was  not  represented 
by  counsel  when  the  indictment  was  amended  to  show 
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his  true  name.   Defendant  did,  however,  object 
to  the  amendment.   But  It  is  clear  that  defendant 
was  not  prejudiced  in  view  of  the  provisions  of  Penal 
Code,  section  953^   The  statement  of  the  court  in 
People  v=  Crocker,  hj   Cal > 2d  3^8,  at  page  353  [303 
Po2d  753] J  is  apposite  on  this  point:   'To  constitute 
deprivation  of  due  process,  however,  the  denial  of  the 
right  of  the  accused  to  be  represented  by  counsel 
in  every  stage  of  the  proceedings  must  have  so  fatally 
infected  the  regularity  of  his  trial  and  conviction 
as  to  violate  the  fundamental  aspects  of  fairness 
and  result  in  a  miscarriage  of  justice,,   [Citations.]' 
(See  to  the  same  effect  Crooker  v,  California,  357 
U,S=  433,  439  [78  S,Ct,1287,  2  L.Erd.2d  1448];  People  v. 
Guarlno,  132  Cal„Appo2d  554,  557-558  [282  P. 2d  538]; 
Lisenba  v.    California,  314  U„So  219,  236  [62  S,Ct, 
280,  86  L,Ed.  166] o)"  People  v„  Blair,  195  Cal.Appo 
2d  1,  7;    15  CaloRptr,  533= 

The  state  appellate  court  correctly  decided  that 
the  amendment  did  not  prejudice  the  appellant.   The  con- 
stitutional rule  that  a  defendant  is  entitled  to  counsel 
at  all  stages  of  the  proceeding  does  not  require  the 
reversal  of  a  conviction  upon  mere  proof  that  at  some 
particular  stage  counsel  was  not  in  attendance.   There 
must  be  a  showing  that  the  lack  of  counsel  resulted  in 
prejudice  to  the  rights  of  the  defendant.   This  rule  is 
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set  forth  In  Crooker  v.  California.  357  U.  S,  433, 

78  S,Ct.  1287,  2  L,Ed.  2d  1448.   The  court  In  the  recent 

case  of  Escobedo  v,  Illinois, U,S,  _,  12  L.Ed.  2d 

977,  84  S=Ct.  _,  commented  upon  the  Crooker  case 

as  follows  at  page  986: 

"Crooker  v  California,  357  US  433,  2  L  ed  2d 
1448,  78  S  Ct  1287,  does  not  compel  a  contrary- 
results   In  that  case  the  Court  merely  rejected  the 
absolute  rule  sought  by  petitioner,  that  'every  state 
denial  of  a  request  to  contact  counsel  [Is]  an 
infringement  of  the  constitutional  right  without 
regard  to  the  circumstances  of  the  case.'  Id » ,  at 
440,  2  L  ed  2d  1454,   (Emphasis  In  original.)   In 
its  place,  the  following  rule  was  announced: 

"'[Sjtate  refusal  of  a  request  to  engage 
counsel  violates  due  process  not  only  if  the  accused 
is  deprived  of  counsel  at  trial  on  the  merits,  .  .  . 
but  also  If  he  is  deprived  of  counsel  for  any  part 
of  the  pretrial  proceeding's j_  provided  that  he  is  so 
prejudiced  thereby  as  to  infect  his  subsequent  trial 
with  an  absence  of  "that  fundamental  fairness  essential 
to  the  very  concept  of  justice,  o  .  ."   The  latter 
determination  depends  upon  all  the  circumstances 
of  the  case,,'   357  US,  at  439~440,  2  L  ed  2d  at 
1454.   (Emphasis  added,)" 
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No  possible  prejudice  could  have  resulted  to 
the  appellant  by  the  amendment  here  In  question  or  by  the 
absence  of  counsel  at  the  time  of  the  amendment =   As 
previously  noted,  the  amendment  was  made  prior  to  arraign- 
ment and  plea,  and  the  Indictment  was  merely  corrected  to 
show  appellant's  true  given  name  as  Charles  Instead  of 
the  name  of  Clarence,  the  name  originally  listed  on  the 
Indictment,   Appellant  has  no  constitutional  right  to  be 
tried  under  an.  Incorrect  name.   There  seems  to  be  some 
suggestion  in  appellant's  brief  that  appellant  was  not 
sufficiently  Identified  before  the  grand  jury,  or  stated 
another  way,  appellant  was  not  the  person  Indicted.   These 
arguments  find  absolutely  no  support  in  the  state  court 
record.   The  evidence  shows  that  appellant  was  Identified 
by  Officer  Tusan  as  the  person  who  participated  in  the 
sale  of  marijuana  cigarettes  to  him.   Officer  Tusan 
testified  that  at  the  time  he  testified  before  the  grand 
jury  he  thought  the  appellant's  name  was  Clarence  Blair; 
that  during  the  interrogation  after  appellant  was  taken 
into  custody,  he  learned  that  his  name  was  Charles  Blair 
(RT  54)0   Thus,  the  amendment  of  the  indictment  to  state 
appellant's  true  name  was  the  logical  and  proper  thing 
to  do  after  his  true  name  was  ascertained  by  the  officer,. 
The  evidence  at  the  trial  shows  that  appellant  was 
sufficiently  identified  as  the  seller  of  marijuana 
cigarettes  to  Officer  Tusan  and  the  jury's  determination 
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of  guilt  Is  adequately  supported  by  the  record. 

It  also  appears  to  be  counsel  for  appellant's 
position  that  to  allow  any  amendment  to  an  indictment 
violates  the  Fourteenth  Amendment,   The  amendment  of 
the  present  indictment  relates  to  a  matter  of  form 
and  not  of  substance o   Such  amendment  as  to  form  is 
permissible  under  federal  law.   In  Dye  v.  Sacks,  279 
Fo2d  83^j  a  habeas  corpus  proceeding  by  a  state  prisoner, 
it  was  held  that  an  amendment  to  an  Indictment  charging 
armed  robbery  by  correcting  a  misdescription  of  a  victim's 
name  related  to  a  matter  of  form  and  not  of  substance, 
and  such  amendment  did  not  invade  the  petitioner's 
constitutional  rights  (United  States  v.  Fawcett,  115  F.2d 
764;  United  States  v,  Denny,  l65  F.2d  668 ) «   It  is  sub- 
mitted that  an  amendment  which  merely  corrects  an  indict- 
ment to  reflect  a  defendant's  true  name  is  a  matter  of 
form  only,  and  does  not  prejudice  the  defendant, 

II    AN  EVIDENTIARY  HEARING  BY  THE  DISTRICT 
COURT  AS  TO  APPELLANT'S  CLAIM  OF  SUP- 
PRESSION  OF  EVIDENCE  WAS  NOT  REQUIRED 

It  is  argued  that  under  the  principles  stated 
In  Town  send  v,.  Sain,  372  U,So  293,  9  L,Ed.2d  770,  83 
S,Ct,  7^5,.  the  court  below  was  required  to  hold  an 
evidentiary  hearing  on  appellant's  claim  that  evidence 
had  been  suppressed  In  erasing  a  certain  tape  recording 
of  an  interview  with  the  appellant  following  his  arrest. 

In  the  Townsend  case,  it  was  held  that  in  a 
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habeas  corpus  proceeding  Instituted  by  a  state  prisoner, 
a  federal  court  must  grant  a  hearing  If  (1^  the  merits  of 
the  factual  dispute  were  not  resolved  In  the  state  hearing; 
(2)  the  state  factual  determination  Is  not  fairly  supported 
by  the  record  as  a  whole;  (3)  the  factfinding  procedure 
employed  by  the  state  court  was  not  adequate  to  afford 
a  full  and  fair  hearing;  (4)  there  Is  a  substantial  alle- 
gation of  newly  discovered  evidence;  (5)  the  material 
facts  were  not  adequately  developed  at  the  state  court 
hearing;  or  (6)  for  any  reason  It  appears  that  the  state 
trier  of  fact  did  not  afford  the  applicant  a  full  and  fair 
fact  hearing. 

The  state  court  record  shows  that  there  was  a 
tape  recording  of  an  Interview  with  the  appellant  after 
he  was  taken  Into  custody.   The  statements  at  trial  as 
to  appellant's  demand  for  the  tape,  the  reasons  therefor, 
and  the  erasure  of  the  tape  are  as  follows; 

"MR,  ARIEY.   My  client  would  like  to  say 
something  to  the  Court,   The  Jury  Is  not  present. 
"THE  COURT o   Any  members  of  the  jury  on  the 
Charles  Blair  matter  present  In  the  courtroom? 

"I  hear  no  answer,  and  I  don't  see  any, 
"THE  BAILIFF,   They  are  all  upstairs. 
"THE  COURT;   People  versus  Charles  Blair. 

"Let  the  record  show  that  the  defendant 
Is  present,  together  with  his  counsel,  Mr,  Arley, 
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"Mr.  Rowen  is  present,  representing  the 
People  . 

"What  do  you  wish  to  say,  Mr.  Blair? 

"THE  DEFENDANT    Judge,  your  Honor,  this  Is 
about  my  case,  concerning  the  facts  I  have,  concerning 
my  Innocence    I'd  like  to  say  that  at  the  last  minute 
yesterday  the  only  evidence  that  I  have  to  prove  my 
Innocence  have  been  dismissed,  or  something,  and 
that  Is  the  tape  recording  In  this  case   The  tape 
recording  In  this  case  will  definitely  show  that  I 
am  not  Clarence  Blair, 

"THE  COURTS  How  will  It  show  It,  except  your 
own  statements? 

"THE  DEFENDANT'  That  I  am  not  Clarence  Blair 
I  haven't  committed  no  crime  or  nothing.,  This  was 
taken  down  by  the  officers 

"THE  COURT:   That  would  not  be  admissible   Any 
self-serving  statement  which  you  deny  would  not  be 
admissible 

"THE  DEFENDANT   But  the  fact  Is  this;  When  I 
was  picked  up  this  officer  on  the  stand  had  me  there 
asking  me  was  I   Clarence  Blair  and  did  I  know  John 
Doe  Bloody  and  the  fact  that  -- 

"THE  COURT   You  can  testify  to  that, 

"THE  DEFENDANT-  I  know  I  can  testify,  but  my 
testimony  against  this  officer's  testimony  don't  mean 
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anything.   I've  got  proof  of  my  innocence  and  I'd 

like  to  have  that  tape  recording    I'd  like  to  have 

the  tape  recording  that  they  say  they  aren't  going 

to  have  In  this  case 

"THE  COURT-   How  do  you  feel  about  It,  Mr.  Arley? 

"MR.  A.RIEY-,   I  am  confused    I  was  told  by 

Officer  Tusan's  superior  officer  that  they  had  erased 

the  tape  and  that  It  doesn't  exist  now;  that  the 

Interview  was  taken  down  by  tape  recording  and 

they  subsequently  erased  the  tape. 

"THE  COURT:   Will  Mr   Tusan  testify  to  that? 

"MR.  A.RIEY,   Yes.  He  said  so. 

"THE  COURT    If  they  don't  have  the  tape 

recording,  then  they  can't  bring  It  Into  court,"  ( RT 

81-82.  ) 

Thereafter  testimony  was  given  as  to  the  erasure 

of  the  tape.   Sergeant  Cunning  testified  that  the  tape 

was  erased  on  February  22,  196O,*  along  with  other  tapes 

of  Interviews  In  order  that  the  tapes  could  be  reused 

(RT  91,  92),  and  that  an  additional  reason  for  the 

erasure  was  that  the  tape  consisted  of  self-serving 

declarations  of  the  appellant  ( RT  9^),   The  testimony 

shows  that  the  erasure  was  done  In  the  ordinary  course  of 

business  pursuant  to  Instructions  of  a  superior  officer 

(RT  92,  96). 


The  recording  was  made  December  22,  1959-  ( RT  96.) 
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This  issue  was  before  the  state  appellate 
court  and  was  decided  adverse  to  the  appellant.   The 
court  stated  In  People  v-  Blair,  195  Cal. App,2d  1,  15 
Cal  Rptr  533,  at  page  8 

"Defendant  argues  that  the  People  suppressed 
the  tape  recording  of  the  Interview   the  officers  had 
with  him  after  his  arrest;  that  this  Interfered  with 
the  preparation  of  his  defense,  and  prevented  him 
from  having  a  fair  trial 

"The  Intentional  suppression  of  material  evi- 
dence hy  the  State  would,  of  course,  be  a  denial  of 
a  fair  trial  and  due  process-   (People  v.  Kllhoa, 
53  Cal. 2d  748,  752  [3  Cal  Rptr.  1,  3^9  P. 2d  673] J 
But  the  erasure  of  the  tape  here  In  question  does 
not  appear  to  have  been  done  Intentionally  for  the 
suppression  of  evidence   The  testimony  shows  that 
the  department  was  short  of  tapes  and  ordered  eight 
or  ten  tapes  erased  so  that  they  might  be  available 
for  reuse.   This  was  done  In  the  usual  course  of 
business  and  pursuant  to  Instructions  from  a  superior 
officer.   After  hearing  the  entire  matter  explored, 
the  trier  of  fact  Impliedly  came  to  the  conclusion 
that  erasing  the  tapes  was  done  In  good  faith  and 
not  for  the  purpose  of  suppressing  material  evidence. 
The  evidence  sustains  such  an  Implied  finding. 
Clearly,  the  erasure  of  the  tape  did  not  prevent 
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the  defendant  from  having  a  fair  trial." 

The  ahove  statements  of  the  appellate  court 
together  with  the  state  court  record  showed  that  all 
evidentiary  features  pertaining  to  the  erasure  of  the 
tape  were  explored   The  evidence  shows  that  the  erasure 
of  the  tape  did  not  prevent  appellant  from  having  a  fair 
trial  and  nothing  was  contained  therein  that  could  have 
In  any  way  aided  In  the  preparation  of  his  defense, 
Inasmuch  as  the  evidentiary  aspects  of  this  claim  were 
completely  explored  at  the  trial  court  level  and  such 
matters  were  fully  disclosed  In  the  appellate  court 
opinion,  the  federal  district  court  was  not  required  to 
grant  an  evidentiary  hearing  on  this  claim 

CONCLUSION 
It  Is  respectfully  submitted  that  the  judgment 
of  the  court  below  be  affirmed 

Respectfully  submitted. 


STANLEY  MOSK 
Attorney  General 


DORIS  H.-  MAIER 

Assistant  Attorney  General 


EDSEL  W,  HAWS 

Deputy  Attorney  General 

Attorneys  for  Appellees 
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I  certify  that,  In  connection  with  the 
preparation  of  this  brief,  I  have  examined  Rules  l8  and 
19  of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  that,  in  my  opinion,  the  foregoing  brief  is 
in  full  compliance  with  those  rules. 


EDSEL  W.  HAWS 
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FOR  THE  NINTH  CIRCUIT 


ADAI  LESER  and  CZALI  LESER, 

vs . 

UNITED  STATES  OF  AMERICA, 


Appel lants. 


Appellee. 


On  Appeal  from  the  United  States 

District  Court  for  the  Southern  District 

of  California,   Central  Division 


APPELLANT'S  CLOSING  BRIEF 


I 

REPLACEMENT  OF  A  JUROR 
The  crutch  on  which  the  government  rests  its 
first  point  as  to  the  replacement  of  a  juror  after  he 
had  become  incapacitated  and  after  the  jury  had 
deliberated  several  hours  without  the  consent  of  the 
defendants,  or  either  of  them,  and  outside  of  their 
presence,  does  not  exist  and  is  not  available  in  the 
federal  courts. 
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The  government  leans,  for  its  crutch,  on  Califor- 
nia state  practice,  which  is  solely  statutory,  and 
contends  that  there  was  a  waiver  by  counsel  and  a 
stipulation  by  counsel  and  therefore  the  replacement 
of  juror  Swan  by  alternate  juror  Cholcher,  who  should 
have  been  discharged  when  the  jury  retired,  was  per- 
fectly all  right,  and  it  relies  on  California  state 
cases . 

But  California's  state  cases  are  purely  statu- 
tory and  exist  only  by  reason  of  California's  statutes 
authorizing  such  a  replacement.   Prior  to  1933  the 
substitution  had  to  be  before  final  submission  of  the 
case  to  the  jury.   Penal  Code  of  California  Section 
1089  was  amended  in  that  year  to  permit  an  alternate 
to  come  in  after  the  final  submission  of  the  case  to 
the  jury.   This  unusual  procedure  had  the  unfortunate 
consequence  of  adding  a  juror  who  did  not  have  the 
benefit  of  prior  deliberations. 

See: 

24  Cal.  Law.  Rev.  735 

People    V.    Love,    21    Cal.App.2d    628 

People    V.    Lanigan,    22    Cal. 2d   577 

Even    in    California   procedure,    and   since    the    pros- 
ecution   relies    on   possible   waiver,   we   may   take    an 
example    from   the   waiver   of   trial    by   jury   entirely 


under  Article  1,  Section  7  of  the  California  Constitu- 
tion.  If  counsel  alone  expresses  a  waiver,  even 
though  in  the  presence  of  the  defendant  and  presum- 
ably with  his  implied  consent,  it  is  ineffective. 
People    V.    Garcia,     98  Cal.App.  702,  277  P. 

747 
People    V.    SpinatOj     100  Cal.App.  600, 

280  P.  691 
People    V.    Pechar,     130  Cal.App. 2d  616, 

279  P. 2d  570 
People    V.    Banjamin,     140  Cal.App. 2d  703, 

295  P. 2d  477 
People    V.    Barnum,     147  Cal.App. 2d  803,  808, 

305  P. 2d  986 
People    V.    Walker,     170  Cal.App. 2d  159,  IbS, 
338  P. 2d  536 
Even  though  the  defendant  gestures  a  consent  by 
a  movement  of  his  head  downward  in  a  nodding  motion, 
this  would  not  be  sufficient. 

People    V.    Peohar,     130  Cal.App. 2d  619 
In  People    v.    Holmes    (1960),  54  Cal.2d  442,  353  P. 
2d  583,  the  case  was  called  for  trial  and  the  Public 
Defender  advised  the  court  that  a  jury  was  waived. 
The  court  said  "All  right,  take  the  waiver".   The 
prosecutor  then  asked  the  defendant  if  he  knew  he  had 


a    right    to    a   jury    trial    on    the    charges.      The    defendant 
answered    "Yes"    and   his    counsel    said    "I    join    in    the 
waiver".      The    Supreme    Court   held   there   was    no  waiver 
because    the    defendant   had    failed   to    use   express   words 
to    that   effect.       (55    Cal.2d    443) 

Even   under  California    practice,    if   after   all 
alternate   jurors    have   been    made    regular  jurors,    or   if 
there    is    no   alternate   juror   a   juror  becomes    sick    or 
otherwise    unable    to   perform  his    duties    and   has    been 
discharged   by    the    court    as    provided,    the    jury    shall 
be    discharged    and    a   new   jury    then    and    afterwards 
impanelled    and    the    cause   may    again   be    tried. 

Penal    Code    of    California,    Section    1123 

The    defendant   may,    of   course,    avoid   this    result 
by    consenting   personally    to    a    continuation    of   the 
trial    before    a   jury   of   less    than    twelve. 

People    V.    Patterson^     169    Cal.App.2d    179, 

187,    337    P. 2d    163 
People    V.    Hagsdalej     177    Cal.App.2d    676,    678 

But   none    of   these    things    occurred    in    the    instant 
case.      The    measure    of    power   is    that    adopted   by    the 
rules    and   approved   by    the    Supreme    Court.      The    argu- 
ment  by    the    government    must   be    addressed   to    the    rule- 
making  powers    of   the    Supreme    Court    and   to    the    Congress 
of    the    United   States,   which   must   pass    on    those    rules 
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after  they  are  submitted.   They  cannot  be  altered  by 
court  decision,  which  is  judicial  legislation. 

It  is  respectfully  submitted,  therefore,  that  it 
was  highly  prejudicial  for  the  court  to  have  removed 
a  juror  without  defendants'  knowledge  or  consent.   It 
also  seems  strange  and  interesting  that  throughout 
the  trial  the  court  was  very  meticulous  in  getting 
the  defendants'  consents  to  matters  from  time  to  time 
except  this  one,  when  it  substituted  the  juror  with- 
out the  knowledge  or  consent  of  the  defendants  and, 
in  fact,  during  their  entire  absence  from  the  court- 
room. 

The  California  cases  cited  by  the  government  on 
page  34,  of  course,  are  those  cases  which  proceeded 
according  to  California  statutes,  which  we  have  dis- 
cussed. As  a  matter  of  fact,  all  three  of  the  cases 
were  cases  in  which  present  counsel  was  the  attorney 
for  the  appellants  in  the  state  cases. 

Patton    V.    United  States    does  not  help  the  govern- 
ment, as  in  that  case  there  was  a  consent  of  the  wai- 
ver to  try  the  case  by  less  than  twelve  jurors  by  the 
defendants.   It  is  respectfully  submitted  that  the 
authority  of  the  attorney  does  not  extend  to  this 
fundamental  procedure  even  under  California  law  or 
under  California  procedure,  which  is  constitutional 
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and  statutory  in  that  case. 

In  respect  to  the  issue  of  prejudice,  a  denial 
of  a  fundamental  constitutional  right  is  not  cured  by 
showing  of  prejudice  or  a  lack  of  prejudice.   Preju- 
dice is  presumed  when  a  constitutional  right  is  denied, 
Hamilton    v.    Alabama^    368  US  52,  7  L.ed.2d 

114 
White    V.    Maryland,    373  US  59,  10  L.ed.2d 
193 

II 

DOUBLE  JEOPARDY 

Defendants  were  placed  in  double  jeopardy  as  the 
result  of  the  discharge  of  the  juror.   What  we  have 
said  in  reference  to  Point  I,  therefore,  applies  to 
the  second  point  of  the  argument  in  respect  to  remov- 
ing one  juror.   We  submit  that  double  jeopardy  took 
place  when  one  of  the  jurors  was  removed  after  delib- 
eration without  the  knowledge  and  personal  consent  of 
the  defendants.   Another  jury  continued  to  carry  on 
and  bring  in  a  purported  verdict  in  the  case. 

We  submit,  therefore,  that  the  defendants  have 
been  once  in  jeopardy. 

People    V.    young^     100  Cal  .  18 
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III 

UNLAWFUL  COMMUNICATION  WITH  THE  JURY 
What  we  have  said  heretofore  about  the  substitu- 
tion of  the  juror  shows  that  there  must  have  been 
communications  outside  of  the  presence  of  the  defen- 
dants and  their  counsel,  causing  the  substitution  in 
the  absence  of  the  defendants  and  therefore,  in  effect, 
denying  them  fully  that  public  trial  guaranteed  by 
the  Sixth  Amendment  to  the  Constitution  of  the  United 
States  and  Rule  43,  Federal  Rules  of  Criminal  Proced- 
ure. 

There  was  no  waiver  by  the  defendants  and  this 
was  not  an  irregularity  of  the  type  that  Rule  52(a), 
Federal  Rules  of  Criminal  Procedure,  was  designed  to 
exclude . 


IV 
THE  TRIAL  JUDGE  WAS  GUILTY  OF 
PREJUDICIAL  MISCONDUCT 
The  trial  judge  was  guilty  of  prejudicial  mis- 
conduct by  his  participation  and  control  of  the  trial 
We  have  set  forth  in  our  opening  brief  some  of  the 
many  instances  in  which  the  trial  judge  actively 
participated  in  the  conduct  of  the  trial. 

We  think  that  the  rule  is  well  stated  that  the 
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trial  judge  must  not  so  conduct  himself  that  he  be- 
comes an  advocate  or  that  the  jury  views  that  he  is 
taking  one  side  against  the  other.   When  he  does 
either  of  those  two  things,  he  ceases  to  be  a  judge 
and  assumes  the  role  of  the  prosecutor  and  thus  aligns 
his  position  and  his  weight  against  the  defendant. 
Government  counsel  is  already  in  a  weighty  position  by 
the  mere  fact  that  he  is  representing  the  government. 
The  additional  weight  of  a  judge  thrown  in  makes  it 
impossible  for  a  defendant  to  receive  that  fair  trial 
which  due  process  of  law  under  the  Fifth  Amendment 
guarantees  to  every    defendant. 

A  fair  reading  of  the  record  in  this  case  will 
show  that  the  jury  could  not  help  but  be  impressed  by 
the  weight  the  trial  judge  was  giving  to  the  prose- 
cution's case.  We  will  not  delineate  it  any  further. 

In  Bollenbach    v.    United  States,    326  US  607, 
9U  L.ed.  350,  it  is  stated: 

"'The  influence  of  the  trial  judge 
on  the  jury  is  necessarily  and  properly 
of  great  weight,'  Starr   v.    United  States, 
153  US  614,  626,  38  L.ed.  841,  845,  14 
S.Ct.  919,  and  jurors  are  ever  watchful 
of  the  words  that  fall  from  him.   Par- 
ticularly in  a  criminal  trial,  the 


judge's  last  word  is  apt  to  be  the 
decisive  word.   If  it  is  a  specific 
ruling  on  a  vital  issue  and  mislead- 
ing, the  error  is  not  cured  by  a  prior 
unexceptional  and  uni  1 1  unii  nati  ng  ab- 
stract charge . " 
It  is  stated  in  Querela    v.    United  States,    289 
US  466,  77  L.ed.  1321: 

"The  influence  of  the  trial  judge 
on  the  jury  'is  necessarily  and  prop- 
erly of  great  weight'  and  'his  lightest 
word  or  intimation  is  received  with 
deference,  and  may  prove  controlling*. 
This  Court  has  accordingly  emphasized 
the  duty  of  the  trial  judge  to  use 
great  care  that  an  expression  of 
opinion  upon  the  evidence  'should  be 
so  given  as  not  to  mislead,  and 
especially  that  it  should  not  be  one- 
sided". 
It  is  for  this  Court  to  determine,  upon  exam- 
ination of  the  entire  record,  whether  the  defendants 
were  deprived  of  fair  trial  by  the  activity  of  the 
judge  and  his  leaning  toward  the  government  in  the 
case . 
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V 
THE  INDICThENT  IS  INSUFFICIENT  TO 
CHARGE  AN  OFFENSE  AGAINST  THE  LAWS 
OF  THE  UNITED  STATES. 
We  have  set  forth  In  our  opening  brief  the  rules 
set  out  by  the  Supreme  Court  of  the  United  States  in 
Russell    V.    United  States,    369  US  749,  769,  771.   We 
think  that  where  the  offense  is  based  upon  mail  fraud 
the  means  of  the  fraud,  to-wit:  the  letters  in  fur- 
therance of  that  scheme,  must  be  set  forth  in  charg- 
ing the  use  of  the  mails  to  see  that,  in  fact,  an 
offense  has  been  committed  by  the  use  of  the  mails 
and  to  protect  the  defendants  against  double  jeopardy 
This  the  government  failed  to  do  in  respect  to  the 
letters  heretofore  referred  to  in  the  various  counts. 


VI 

THE  TRIAL  COURT  ERRED  IN  THE  ADMISSION 

AND  EXCLUSION  OF  EVIDENCE. 
It  was  error  to  deny  the  defendants  the  right 
to  read,  on  cross-examination,  the  letters  and  tele- 
grams set  forth  in  the  indictment  since  the  basis  of 
the  charge  was  the  letters  and  telegrams.   This  was 
the  gravamen  of  the  charges.   Denial  of  this  right 
was  a  denial  of  cross-examination. 
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The  court  improperly  excluded  the  reading  in 
open  court  of  various  letters  and  exhibits  which  was 
an  explanation  of  the  gravamen  of  the  charge  and 
erred  in  limiting,  in  effect,  the  cross-examination 
of  the  charges. 

Herd   v.     United  States,    255  F.  829 
Lindsay    v.    United  States,     133  F.2d  368 
It  is  a  fundamental  right  of  the  defendant  in 
all  criminal  prosecutions  to  not  only  be  confronted 
by  the  witnesses  and  documents  that  are  allegedly 
against  him,  but  to  have  them  presented  in  explana- 
tion of  his  case.   He  has  the  right  to  have  all  of 
those  matters  fully  presented  to  the  jury. 

Maddox   V.    United   States,     156  US  237 
Robertson    v.    Baldwin,     165  US  275 
Kirby    v.    United  States,     174  US  47 
Dowdell    V.     United   States,    221  US  325 
Salinger    v.    United  States,    272  US  542,  548 
Furthermore,  it  is  a  fundamental  rule  that  when 
a  part  of  a  transaction  is  presented  by  the  government, 
or  one  side,  that  the  defendant  has  a  full  right  to 
present  the  rest  of  it  in  explanation  of  it  and  to 
have  the  whole  transaction  viewed  in  its  entirety. 
Since  the  letters  and  telegrams  were  a  part  of  the 
transaction,  it  was  error  to  exclude  them. 
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California's    Code   of   Civil    Procedure,    Section 
1854,    gives    that    specific    right   by   statute: 

"When    part    of    an    act,    declaration, 
conversation,    or  writing    is    given    in 
evidence    by    one    party,    the   whole   on 
the    same    subject    may    be    inquired    into 
by    the    other;    when    a    letter   is    read, 
the    answer   may   be   given;    and  when    a 
detached   act,    declaration,    conversa- 
tion   or  writing    is    given    in   evidence, 
any   other   act,    declaration,    conversa- 
tion,   or  writing   which    is    necessary    to 
make    it   understood,    may    also   be    given 
i  n   evidence . " 
See : 

Ashley    y.    Rivera,    220    Cal.    75,    29    P. 2d    199 
Hatfield   v.    Levy    Bros.,     18    Cal. 2d    798,    812, 

117    P. 2d   841 
Hawkinson    v.    Oesdean,    bl    Cal.App.2d    712, 

719,    143    P. 2d   967 
Risdon    v.    Yates,     145    Cal.    210,    213 
Clark    V.    Clark,     133    Cal.    667,    671 
Leboire    y.    Royce,     100    Cal.App.2d   610 
In   People    v.    Whitehead,    113    Cal.App.2d   43,    243 
P. 2d   17,    the   court   held   that    it  was   error  to   exclude 
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011  cross-examination  the  full  details  and  conversa- 
tion where  only  acts  and  movements  were  brought  out 
on  direct  examination.   By  examining  the  witnesses  as 
it  did,  the  court  held  that  the  prosecution  opened 
the  door  to  the  cross-examiner  to  bring  out  all  the 
facts . 

We  submit  that  the  letters  and  telegrams  were  an 
essential  part  of  the  case  and  their  exclusion  con- 
stituted reversible  error. 

In  Bass  V.  United  States,  20  App.  D.C.  232,  it 
was  held  error  to  refuse  to  permit  the  defendant  to 
read  letters  to  the  jury. 

Devising  a  scheme  is  not  the  offense.   The  offense 
denounces  the  use  of  the  post  office  establishment  in 
execution  of  the  scheme. 

Sandals    v.    United  States,    213  F.  559 

It  is  the  use  of  the  mails  after  having  formed 
an  intention  to  defraud  other  persons. 

Charles    v.    United  States,    313  F.  707 

It  is  essential  that  a  distinction  be  made  be- 
tween use  of  the  mails  in  pursuance  of  a  scheme  to 
defraud  and  the  mere  production  of  a  fraudulent  result 
through  the  use  of  the  mails. 

United  States    v.    Baohman,    246  F.  1009 

The  gist  of  the  offense  is  the  abuse  of  the  mails 
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and  the  corpus  delicti  is  the  mailing  of  the  letters 
in  execution  of  the  unlawful  scheme. 

United   States    v.    Jones^     10  F.  469 
O'Hara    v.     United   States,     129  F.  551 
Brady    v.    United   States,    24  F.2d  397,  cert, 
den.  278  US  603;  see  also  24  F.2d  399, 
405 
Hence  it  was  the  right  of  the  defendant  to  have 
the  letter  produced  and  to  cross-examine  regarding 
the  use  of  the  letter  and  the  time  it  was  mailed 
and  its  relationship  to  the  alleged  scheme  to  defraud, 
if  any. 


VII 
THE  COURT  ERRED  IN  GIVING  THE  INSTRUC- 
TION ON  AGENCY 
The  Contractors'  Consulting  Service  was  organiz- 
ed independently  and  the  evidence  shows  that  it  was 
an  independent  organization,  whose  officers  were  in 
Pasadena.   The  officers  of  the  CCS  were  a  Mr.  Locke, 
a  Mr.  Burkett,  and  a  Mr.  Friedlander,  who  made  the 
alleged  representations  in  the  absence  of  the  defen- 
dants.  It  appears  that  they  claimed  to  be  licensed 
real  estate  brokers  and  were  not,  and  they  were 
ordered  to  cease  and  desist  in  their  operations. 
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Hoviever,  whether  they  were  acting  independently 
or  were  acting  as  agents  of  the  appellants  was  a 
matter  for  the  jury  to  determine  from  all  of  the  evi- 
dence and  it  was  error  for  the  court  to  give  the 
instructions  which  it  did  and  which,  in  effect,  invad- 
ed the  province  of  the  jury.   It  was  of  no  purpose  to 
tell  the  jurors  that  they  should  not  pay  attention  to 
the  judge's  holding  since  the  jury  weighs  every    little 
thing  that  the  judge  says  as  though  it  was  the  gospel 
and  holy  writ. 

Bollenhach   v.    United  States,    326  US  612 


We  have  covered  all  points  fully  in  our  opening 
brief  and  they  require  no  further  argument,  except 
the  following: 

XI 
USE  OF  EVIDENCE  SECURED  BY  A  NEW  YORK 
GRAND  JURY 
We  respectfully  submit  that  the  matter  of  using 
evidence  obtained  in  New  York  by  a  New  York  grand 
jury  in  furtherance  of  the  prosecution  in  Los  Angeles 
was  a  violation  of  Rule  6(e),  Federal  Rules  of  Crim- 
inal Procedure,  and  a  violation  of  defendants'  con- 
stitutional rights.   The  Brooklyn  grand  jury  obtained 
its  evidence  not  for  the  purpose  of  presenting  that 
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evidence  in  a  Los  Angeles  courtroom  and  the  use  of 
this  evidence  was  highly  prejudicial  and  highly  impro- 
per.  The  defendants'  rights  were  violated  by  the 
seizure  of  these  books  and  records  for  this  purpose 
and  it  was  an  unlawful  search  and  seizure  in  viola- 
tion of  the  Fourth  Amendment  to  the  Constitution  of 
the  United  States. 

We  have  fully  set  out  in  our  opening  brief  the 
errors  in  the  court's  instructions  to  the  jury  which 
were  misleading  and  an  over-simplification  of  the 
jury's  duties. 


XIII 

THE  HOLDING  OF  THE  TRIAL  DURING  A 
RELIGIOUS  HOLIDAY 
It  is  respectfully  submitted  that  when  the  case 
was  first  called  for  trial,  it  was  represented  to 
Judge  Yankwich  that  the  trial  would  last  between  7  and 
10  days.   Instead,  it  lasted  several  months.   There 
was  no  contemplation  at  that  time  that  the  trial  would 
extend  into  the  holiday  period.   When  it  did,  the 
court  should  have,  in  deference  to  the  defendants' 
rights,  continued  the  matter  for  the  one  day  involved. 
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APPELLEE'S  STATEHENT  OF  THE  FACTS 

We  have  answered  all  of  the  points  in  the  reply 
brief  of  appellee  except  the  statement  of  the  facts. 
This  statement  is  incomplete.   We  have  dealt  with  the 
legal  arguments  which  we  thought  are  sufficient  to 
require  reversal  without  encumbering  the  Court  with 
a  further  statement  of  the  facts.   However,  there 
should  be  an  amplification  and  correction  of  many  of 
the  statements  made  by  the  appellee. 

The  record  will  show  that  the  appellants  sought 
to  place  before  the  jury  that  they  were  in  the  business 
of  supplying  money  for  mortgages  and  that  they  had 
placed  many  hundreds  of  thousands  of  dollars  worth  of 
mortgages  for  loans.   There  was  a  letter  from  Dr.  Barr 
that  appellants  had  secured  a  loan  of  $15,200,000 
from  the  Teamsters  Union  headed  by  Hoffa.   Further, 
that  they  had  placed  them  with  banks,  foundations, 
FHA  and  VA  loans,  apartment  house,  tract,  shopping 
center  and  commercial  buildings.   The  court  excluded 
all  of  this  evidence.   Further,  the  appellants  made 
an  offer  of  proof  as  to  the  letter  from  Dr.  Barr, 
which  would  establish  these  facts,  which  offer  of 
proof  was  denied  and  rejected. 

There  was  error  also  in  the  statement  that  the 
appellants  had  no  connections  with  Hoffa  when  they 
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sought  to  show  that  they  did  have  connections  with 
people  whom  they,  the  appellants,  employed:   Attorney 
Lamar  Caudle,  formerly  with  the  United  States  govern- 
ment, Phil  Weiss,  Max  Block  and  others  who  had  carried 
proposed  loans  to  Hoffa  for  the  appellants.   All  this 
evidence  was  excluded.   The  court  did  not  allow  defen- 
dants to  produce  loans  which  they  had  completed,  to 
show  their  entire  operation.   The  court  held  that 
this  had  nothing  to  do  with  the  case. 

The  government  alleged  that  the  defendants  were 
engaged  in  a  fraudulent  scheme  or  operation,  but  never 
let  the  defendants  produce  evidence  that,  in  fact, 
they  placed  large  and  small  loans  and  had  commitments 
from  banks  directly  to  them  to  show  that  they  were 
engaged  in  legitimate  business.   The  only  evidence 
admitted  related  to  loans  which  were  unsatisfactory 
and  which  were  involved  in  this  case,  such  as  had  not 
been  carried  out. 

The  court  also  rejected  and  refused  to  allow 
testimony  that  the  Continental  Capital  Corporation  had 
other  loans  from  various  other  people  not  in  any  way 
connected  with  defendants  and  that  they  took  money 
for  services  in  connection  with  other  loans  and 
therefore  they  were  acting  as  mortgage  brokers  by 
themselves  and  for  themselves  and  were  an  independent 
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outfit  and  were  not  the  agents  of  the  appellants.   The 
appellants  sought  to  prove  that  they  submitted  loans 
to  Empire  Savings  &  Loan,  a  mortgage  broker  in  Hew 
York,  and  they  took  money  from  other  outfits  which 
the  defendants  did  not  in  any  way  handle,  thus  show- 
ing they  were  not  an  agent  of  the  defendants  but  were 
an  independent  firm  of  mortgage  brokers.   Further,  the 
court  rejected  proof  that  the  State  of  California 
ordered  them  to  cease  and  desist  as  they  had  no  right 
to  act  as  real  estate  brokers. 

Furthermore,  the  prosecution  did  not  call 
Friedlander  (vice-president  of  Continental  Capital 
Corporation).   He  was  the  one  who  allegedly  made  all 
of  the  untrue  statements  about  Hoffa  for  which  the 
appellants  were  being  held  and  charged.   The  prosecu- 
tor's statements  to  the  court  and  jury  were  about 
this.   The  defendants  did  not  meet  the  applicants  who 
made  their  applications  to  the  company. 


ERRORS  IN  THE  APPENDIX  TO 
APPELLEE'S  BRIEF 
The  appendix  of  purported  moneys  received 
falsely  sets  forth  matters  that  are  untrue  or  incor- 
rect as  far  as  the  appellants  are  concerned. 

The  appellants  received  nothing  and  had  no  deals 
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with  Aina  Alii  or  Queen  Development. 

From  Joseph  P.  Cogan  they  received  a  site  inspec- 
tion fee  of  $3,000;  from  Equity  Enterprises,  $3,000; 
from  Ferman  Builders,  $3,000;  from  Hi  Valley,  $3,000. 

The  money  was  returned  to  Lucot  and  to  Pantry 
Markets . 

They  received  $3,000  for  site  inspection  from 
Rancho  Presidio. 

They  returned  the  money  to  Sindell. 

They  received  $3,000  from  Stockman  for  site 
inspection;  $3,000  from  Tanque  Verde;  $3,000  from  Tri 
Valley. 

They  received  nothing  from  Judge  Walters. 

The  check  received  from  Gardner  was  not  good. 

The  money  received  from  Seaside  Towers  was 
returned. 

As  to  Nat  Winkelman,  they  never  met  him. 

As  to  the  Continental  Hotel,  there  was  a  site 
inspection  fee  paid  for  another  broker. 

They  returned  the  fee  to  Hertweck. 

They  never  received  any  money  from  Hon  Kau  Lee. 

They  received  $3,000  for  site  inspection  from 
Tahoe  Surf. 

This  was  an  entirely  different  story  than 
apparently  the  brief  represents.   The  sum  of  $3,000 
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has  been  regarded  as  a  reasonable  fee  for  site 
inspections  regarding  loans. 

The  story  is  not  told  here  as  to  the  loans  that 
these  defendants  actually  effected.   They  were  not 
permitted  to  show  the  loans  that  they  legitimately 
arranged. 


CONCLUSION 
WHEREFORE,  appellants  pray  that  this  Honorable 
Court  reverse  the  judgments  below,  and  each  of  them, 

Respectfully  submitted, 
iiORRIS  LAVINE 
Attorney  for  Appellants 
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No.  19125 


BRIEF  OF  PETITIONER  HARRY  GAMBOA  BUCKLEY 
IN  SUPPORT  OF  PETITION  FOR  REHEARING 


JURISDICTIONAL  STATEMENT 

Petitioner  Harry  Gamboa  Buckley  (Buckley)  appealed 
pursuant  to  28  U.S.C.  §§  1291  and  129^  from  a  judgment  of 
conviction  in  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division,  after  a 
trial  by  juiy  on  an  indictment  chairging  him  with  eleven 
counts  of  aiding  and  abetting  (18  U.S.C,  §  2)  certain  co- 
defendants  in  violations  of  21  U.S.C.  §  17^.  By  decision 
dated  April  28,  I965,  this  Court  affirmed  the  conviction. 

Buckley  filed  a  Petition  for  Rehearing  in  this 
case  on  June  24,  I965  on  the  ground  that  he  was  denied 


a  fair  review  of  his  appeal  by  reason  of  Inadequate  pre- 
paration and  prosecution  of  the  appeal  by  counsel  who  has 
subsequently  been  dismissed,  Buckley  respectfully  re- 
quests, in  the  Interests  of  Justice,  that  this  Court  re- 
hear and  reconsider  this  case. 

II 

STATUTES  IWOLVED 

Title  21,  United  States  Code,  Section  174,  pro- 
vides In  pertinent  part : 

"Whoever  fraudulently  or  knowingly  .  .  ,  receives, 
conceals,  buys,  sells,  or  in  any  manner  facilitates 
the  transportation,  concealment,  or  sale  of  any  such 
narcotic  drug  after  being  Imported  or  brought  in, 
knowing  the  same  to  have  been  Imported  or  brought 
into  the  United  States  contrary  to  law,  or  conspires 
to  commit  any  of  such  acts  in  violation  of  the  laws 
of  the  United  States,  shall  be  Imprisoned  not  less 
than  five  or  more  than  twenty  years  and,  in  addition, 
may  be  fined  not  more  than  $20,000. 

Whenever  on  trial  for  a  violation  of  this  section 
the  defendant  is  shown  to  have  or  to  have  had  pos- 
session of  the  narcotic  drug,  such  possession  shall 
be  deemed  sufficient  evidence  to  authorize  conviction 
unless  the  defendant  explains  the  possession  to  the 
satisfaction  of  the  Jury. " 


Title  18,  United  States  Code,  Section  2,  pro- 


vides: 


"(a)  Whoever  commits  an  offense  against  the 
United  States  or  aids,  abets,  counsels,  commands, 
Induces  or  procures  Its  commission.  Is  punishable 
as  a  principal. 

(b)  Whoever  willfully  causes  an  act  to  be  done 
which  if  directly  performed  by  him  or  another  would 
be  an  offense  against  the  United  States,  is  punish- 
able as  a  principal," 


Ill 

STATEMENT  OF  FACTS 

Buckley  was  charged  as  an  alder  and  abettor 
with  others  In  the  knowing  and  vmlawful  receipt,  conceal- 
ment and  facilitation  of  concealment  and  transportation 
of  heroin  (C.T.  2),   The  others  charged  as  principals  In 
these  counts  were  Mary  Delgado  Ramirez^  Charlotte  Orozco 
Vasquez,  Virginia  Garcia  Rlvas  and  Juliano  Lopez  Molano, 

The  evidence  adduced  at  the  trial  relating  to 

Buckley  has  been  summarized  in  the  Government's  brief: 

"(a)  During  April  or  May  1963,  Buckley  met 
with  Rudolph  Esquivel  and  had  a  conversation  with 
'Rudy'  regarding  having  a  girl  contact  Esquivel 
to  take  care  of  him  concerning  a  supply  of  heroinj 

(b)  Buckley  took  Esq\rLvel's  phone  number  and 
told  Esqiolvel  he  would  have  some  girl  call  him  later 
on  who  would  take  care  of  him; 

(c)  A  subsequent  meeting  took  place  between 
Buckley  and  Esquivel  at  the  Coral  Room,  whereat 
Buckley  was  disturbed  by  Esq\iivel's  tardiness,  and 
following  which  Buckley  escorted  Esqiiivel  around 
the  comer  to  a  laundromat  where  he  introduced  him 
to  appellant  Mary  Ramirez,  she  being  identified  by 
Buckley  as  the  person  who  he  would  see  from  then 
on  and  who  would  'take  care  of  him'; 

(d)  Immediately  following  Buckley's  departure 
from  the  laundromat,  leaving  Esquivel  and  Ramirez 
together,  an  unknown  male  entered  the  laundromat 
and  delivered  a  quantity  of  heroin  to  Esquivel; 

(e)  Ramirez  then  asked  Esquivel  when  she 
should  call  him  and  he  told  her  in  five  days; 

(f )  Esq\ilvel  had  given  his  phone  niimber  to 
Buckley  for  future  contact,  and  not  to  Ramirez;  yet 
five  or  six  days  after  the  laundromat  Introduction, 


Ramirez  telephoned  Esquivel  regarding  his  pur- 
chasing heroin; 

(g)  On  the  night  of  July  3,  1963,  just  prior 
to  the  first  transaction  charged  In  Counts  One  and 
Two  of  the  Indictment  which  occurred  the  following 
day,  Buckley  met  with  Ramirez  and  an  unidentified 
male  Mexican,  outside  of  Fiamlrez '  mother's  house, 
and  engaged  In  conversation  for  approximately  thirty 
minutes; 

(h)  During  the  early  part  of  July,  I963, 
Buckley,  at  Ramirez  telephonic  request,  provided 
Virginia  Garcia  with  a  ride,  whereafter  Ramirez 
admonished  Garcia  regarding  Buckley,  'don't  ever 
mention  his  name  in  front  of  nobody'; 

(1)  Appellant  Ramirez,  when  discussing  the 
inferior  qualities  of  the  heroin  she  had  been  pro- 
viding for  Esquivel  told  him,  'We  keep  it  in  separate 
places,  I  can't  understand  why  it  got  messed  up,  .  . 
We  have  it  packaged  the  same  way;  we  get  it  from  down 
below, ' ;   (Emphasis  added,) 

(j)  Buckley  was  described  as  a  man  who  'is 
pretty  hard  to  find ' ; 

(k)  Buckley  had  been  at  appellant  Vasquez ' 
house  at  least  on  one  or  two  occasions j 

(1)  Following  Buckley's  arrest  he  told  his 
female  companion  'to  watch  everything  carefully 
because  ,  ,  .  (the  agents)  may  try  to  plant  him'; 
lost  his  'cocky'  attitude  when  confronted  with  a 
$20  bill  which  had  been  in  his  possession  and  which 
matched  the  serial  numbers  on  the  bills  given  to 
Mary  Ramirez  by  Esquivel  in  the  July  6  heroin  trans- 
action; and  told  Deputy  Velasquez  to  release  his 
female  companion  saying,  'This  is  the  first  time  I 
have  been  down  below  and  did  conduct  any  business,  ,  . 
She  doesn't  know  anything  about  it.  You  ought  to 
let  her  go';   (Emphasis  added,) 

(m)  Buckley  denied  to  the  officers  knowing 
Plamlrez,  Vasquez  or  Virginia  Garcia,"   (Appellee's 
Brief  pp,  30-32,) 

In  his  testimony  Buckley  denied  giving  or  furnishing  any 

person  heroin  (R,T,  537-38). 


Upon  conclusion  of  the  Government's  case  Buckley 
unsuccessfully  moved  for  a  Judgment  of  acquittal  on  the 
grounds  of  Insufficiency  of  the  evidence  (R.T.  495-497). 
The  same  motion  was  lonsuccessful  at  the  close  of  the  case 
(R.T.  564). 

The  Trial  Court  Instructed  the  Jury^,  among  other 
things,  that  an  essential  element  In  proving  the  offenses 
charged.  Included  "knowledge  of  the  accused  that  the  nar- 
cotic drug  had  been  Imported  Into  the  United  States  of 
America,  contrary  to  law,  as  charged"  (R.T.  685^  686). 

The  Jury  found  Buckley  guilty  on  all  eleven  counts 
(R.T.  700).   His  motions  for  judgment  of  acquittal  and/or 
for  a  new  trial  were  denied  (R.T.  703-704).  Buckley  was 
subsequently  sentenced  to  ten  years  Imprisonment  on  each  of 
the  eleven  counts,  the  sentences  to  run  concurrently  (C.T.  22). 

IV 

SPECIFICATION  OF  ERRORS 

1,  There  was  no  competent  evidence  to  sustain 
the  judgment  of  conviction. 

2.  The  indictment  was  defective  and  did  not 
state  an  offense, 

Buckley's  brief  on  appeal  raised  but  inadequately 

presented  the  first  error  specified  above.  The  second 

error  specified  above  was  not  presented  to  the  Court  In 

the  brief  on  appeal.  It  is  submitted  that  the  error  should 
be  considered  by  the  Court. 


V 

SUMMARY  OF  ARGUMENT 

The  evidence  was  InsuTflclent  to  sustain  the 
conviction  of  Buckley,  Knowledge  by  Buckley  that  the 
heroin  had  been  illegally  imported  was  an  essential  ele- 
ment of  the  offenses  charged.  That  element  was  not  es- 
tablished. 

The  indictment  alleging  violations  of  21  U.S.C, 
§  174  by  other  defendants  and  violations  of  I8  U.S.C.  §  2 
by  Buckley  as  an  "aider  and  abettor"  of  the  §  174  vio- 
lations was  defective  as  to  Buckley  by  failing  to  allege, 
in  addition,  that  Buckley  had  the  reqiiisite  knowledge  of 
the  illegal  importation  of  the  narcotic  dr\ig  which  is  an 
essential  element  in  stating  an  offense. 

VI 

ARGUMENT 

A,   THE  EVIDENCE  WAS  INSUFFICIENT  TO  SUSTAIN  THE  CONVICTION 
OP  BUCKLEY  BECAUSE  IT  WAS  NOT  ESTABLISHED  THAT  HE  HAD 
KNOWLEDGE  THAT  THE  NARCOTICS  WERE  ILLEGALLY  IMPORTED. 

Knowledge  of  illegal  importation  of  narcotic 

dr\igs  is  an  essential  element  of  the  offense  of  aiding 

and  abetting  a  violation  of  21  U,S,C,  §  174, 

"[Kjnowledge  [of  illegal  Importation  of  narcotic 
drugs]  or  possession  (actual  or  constructive)  must 
be  shown  as  to  an  aider  and  abettor. " 

Hernandez  v.  United  States,  300  F.2d  ll4,  123  (9th 
Cir.  1962), 


"[l]f  a  certain  knowledge  or  Intent  is  required  to 
be  proven  In  order  to  convict  one  of  violating  a 
federal  criminal  statute ^  the  proof  to  convict  one 
as  an  alder  and  abettor  will  not  be  different  from 
that  necessary  to  convict  the  violator,  except  that 
aiding,  abetting,  commanding.  Inducing,  or  procuring 
the  commission  of  the  crime  must  be  proven  rather 
than  actual  commission." 

United  States  v.  Jones,  308  P. 2d  26,  31-32  (2nd  Clr. 
1962;  (In  Banc). 

"since  an  aider  and  abettor  must  have  the  same 
knowledge  and  Intent  required  of  the  principal, 
however,  proof  of  knowledge  of  Illegal  Importation 
Is  also  necessary  to  a  conviction  for  aiding  and 
abetting,  .  ,  , 

Thus  a  person  who  facilitates,  aids  or  abets,  or 
conspires  in  violation  of  21  U.S.C,  §  17^^.  and  who 
can  be  shown  to  have  had  possession  of  the  drug,  can 
be  convicted  without  Independent  proof  of  knowledge 
of  illegal  importation," 

United  States  v,  Hernandez,  290  P. 2d  86,  89  (2nd  Clr. 
1961). 

There  is  no  evidence  in  the  record  regarding 

actual  knowledge  by  Buckley  of  the  illegal  Importation  of 

the  narcotics  nor  did  the  Government  attempt  to  prove 

actual  knowledge.  Rather,  the  Government  contended  Buckley 

had  constructive  possession  of  narcotic  drugs  and  relied 

upon  the  statutory  presumption  contained  in  21  U.S.C .  §  17^! 

"Whenever  on  trial  for  a  violation  of  this 
section  the  defendant  is  shown  to  have  or  to  have 
had  possession  of  the  narcotic  drug,  such  possession 
shall  be  deemed  sufficient  evidence  to  authorize  con- 
viction unless  the  defendant  explains  the  possession 
to  the  satisfaction  of  the  jury."   (21  U.S.C.  §  17^.) 

But  even  assuming  the  evidence  against  Buckley 

is  viewed  in  a  light  most  favorable  to  the  Government 

(see  pp.  3-4  supra),  as  a  matter  of  law  constructive 
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possession  was  not  established.  This  evidence  at  most 
merely  shows  that  Buckley  Introduced  a  purchaser  of  nar- 
cotics to  a  seller  and  subsequently  obtained  a  $20  bill 
which  had  been  part  of  the  $525  used  to  purchase  the  nar- 
cotics. The  evidence  is  not  sufficient  for  a  finding  that 
Buckley  had  constructive  possession  of  narcotics.  It  is 
insufficient  as  a  matter  at  law, 

"Constructive  possession  is  a  legal  conclusion, 
derived  from  factual  evidence,  that  one  not  having 
physical  possession  of  a  thing  in  fact  nevertheless 
has  possession  of  that  thing  in  legal  contemplation, " 
[Emphasis  added,] 

United  States  v,  Jones,  308  Fo2d  26,  30-31  (2nd  Cir. 
1962}  (In  Banc), 

Constructive  possession  for  purposes  of  section 
17^  has  been  variously  defined  as  "power  to  control" 
(Hernandez  V,  United  States,  300  F,2d  114,  117  (9th  Cir. 
1962));  "control  or  dominion"  (United  States  v.  Mills, 
293  P,2d  609,  611  (3rd  Cir,  196I));  "dominion  and  control" 
(Rodella  v.  United  States,  286  F.2d  306,  312  (9th  Cir. 
i960));  (Cellino  v.  United  States,  276  P,2d  9^1,  9^6  (9th  Cir. 
i960));  and  "power  to  control  disposition"  of  narcotics  and 
ability  "to  assure  their  production"  (United  States  v, 
Jones,  308  P,2d  26,  30  (2nd  Cir,  I962)  (in  Banc)}. 

The  way  to  test  the  facts  in  this  case  is  to 
compare  them  with  factual  situations  where  the  reqiilsite 
constructive  possession  was  or  was  not  established.  Such 
a  comparison  leads  to  the  inevitable  conclusion  that  Buckley 
was  not  in  constructive  possession  of  the  narcotics, 
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The  following  cases  were  concerned  with  evidence 
remarkably  similar  to  that  in  the  instant  case  wherein 
it  was  held  that  constructive  possession  had  not  been  es- 
tablished: 

1,  In  United  States  v,  Jones,  308  P. 2d  26  (2nd 
Cir.  1962)  (in  Banc),  the  defendant  had  been  approached  by 
an  undercover  agent  who  wanted  to  purchase  narcotics. 
Defendant  introduced  him  to  a  seller  and  told  the  agent 
the  price  after  a  conversation  with  the  seller.  The  seller 
delivered  the  narcotics  to  the  agent  in  the  presence  of 
the  defendant  and  defendant  received  money  from  the  agent. 
The  court  reversed  on  the  grounds  that  constructive  pos- 
session had  not  been  established  in  the  absence  of  the 
type  of  proof  showing  that  defendant  set  the  price,  had 
the  final  say  as  to  means  of  delivery  or  was  able  to  assure 
delivery.  That  type  of  proof  is  also  lacking  in  the  in- 
stant case.  There  is  no  evidence  that  Buckley  did  any 
negotiating,  set  any  price  or  had  any  say  as  to  means  of 
delivery.  Indeed,  the  first  delivery  was  not  by  Ramirez, 
the  person  to  whom  Buckley  introduced  Esqulvel,  but  by  an 
unknown  third  person.  There  is  no  evidence  of  any  contact 
between  Buckley  and  Esquivel  after  the  first  conversation  and 
the  introduction  to  Ramirez, 

2.  In  Williams  v.  United  States,  290  F,2d  451 
(9th  Cir«  1961),  a  conviction  was  reversed  when  the  ap- 
pellate Qourt   determined  that  constmctive  possession  had 


not  been  established  on  evidence  that  defendant  had  been 
paid  by  the  Informer  and  narcotics  were  discovered  near 
the  premises  where  the  defendant  was  employed, 

3,  Hernandez  v.  United  States,  300  P. 2d  ll4 
(9th  Clr,  1962)  reversed  a  conviction  on  the  grounds  that 
evidence  that  the  defendant  arranged  a  sale  of  narcotics 
to  a  Government  agent,  but  was  not  present  when  the  sale 
was  made,  was  Insufficient  to  establish  defendant's  con- 
structive possession  of  narcotics. 

The  cases  where  constructive  possession  has 
been  found  are  equally  Illuminating  for  they  Indicate  the 
kind  of  evidence  which  is  necessary  for  such  a  finding  and 
which  does  not  exist  in  the  instant  case: 

1.  In  Cellino  v.  United  States,  276  F.2d  9^1 
(9th  Clr,  i960),  there  was  evidence  that  the  defendant  took 
the  purchasers  to  the  seller,  assured  the  purchasers  of 
the  sale  and  was  present  when  the  sale  was  made.  One  court 
has  characterized  the  Gelllno  decision  as  "the  most  tenuous 
inference  of  possession  which  any  appellate  court  has 
sanctioned."  United  States  v.  Mils,  293  F.2d  609,  6II 
(3rd  Clr,  I961),  In  the  instant  case  the  inference  must 

be  even  more  tenuous, 

2,  In  Enrlquez  v.  United  States,  338  P,2d  I65 
(9th  Clr.  1964),  the  defendant  promised  and  obtained  a 
sample  of  narcotics  before  the  sale,  negotiated  arrange- 
ments, took  an  active  part  in  the  transaction,  received 

10 


full   payment  from  the  purchaser,  and  assured  purchaser  of 
a  future  supply, 

3«  In  United  States  v,  Ramls,  315  F,2d  437 
(2nd  Cir,  I963)*  defendant  was  a  frequent  dealer  In  nar- 
cotics who  negotiated  the  sale  and  price,  stated  the  amounts 
he  would  deal  in,  defended  the  quality  of  the  narcotics, 
accompgmied  the  purchaser  to  place  of  delivery,  and  upon 
completion  of  the  transaction  asked  the  purchasers  if 
they  would  do  business  again. 

4,  In  Lucero  v.  United  States.  311  F.2d  457 
(10th  Cir,  1962),  the  evidence  showed  that  the  defendant 
was  the  moving  party  of  the  sale  transaction,  vouched 
for  the  quality  of  the  narcotics,  set  the  price,  arranged 
the  delivery,  and  was  able  to  assure  the  delivery. 

5.  In  United  States  v.  Carter.  320  P. 2d  1  (2nd 
Cir.  1963)*  the  defendant  negotiated  the  sale,  set  the 
price,  received  the  payment,  arranged  for  and  advised 
purchaser  of  place  and  time  of  delivery,  and  assured  pur- 
chaser of  quality  and  weight  of  delivery. 

6.  In  United  States  v,  Doiiglas,  319  P. 2d  526 
(2nd  Cir,  19^3)*  the  defendant  quoted  prices  to  the  pur- 
chaser, set  the  purchase  price,  accepted  full  payment,  and 
brought  about  delivery, 

7,  In  United  States  v.  Manna,  353  P. 2d  19I 
(2nd  Cir,  I965),  the  evidence  established  defendant's  con- 
t3?ol  of  the  narcotics  by  bringing  about  sales  that  would 

11 
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not  have  been  made  without  his  participation.   The  sales 

were  made  reluctantly  and  only  because  of  the  defendant's 

requests. 

The  kind  of  evidence  which  sustains  findings 

of  constructive  possession  does  not  exist  in  the  instant 

case.  Accordingly,  it  is  submitted  that  as  a  matter  of 

law,  Buckley  cannot  be  deemed  to  have  been  in  constructive 

possession  of  narcotics.   Since  there  is  no  evidence  in 

the  record  of  actual  knowledge  of  the  illegal  Importation 

of  the  narcotics  in  question,  the  essential  elements  of 

the  offense  have  not  been  established  and  his  conviction 

must  be  reversed, 

B.   THE  INDICTMENT  AGAINST  BUCKLEY  ALLEGING  VIOLATIONS 
OF  18  U.S.C,  §  2  WAS  DEFECTIVE  IN  THAT  IT  OMITTED 
AN  ELEMENT  OF  THE  OFFENSE  BY  FAILING  TO  ALLEGE  THAT 
BUCKLEY  KNEW  THE  NARCOTICS  WERE  ILLEGALLY  IMPORTED. 

The  indictment  alleges  eleven  violations  by  the 
other  defendants  of  21  U.S.C.  §  174  and  alleges  eleven 
violations  by  Buckley  of  18  U.S.C.  §  2  as  an  "aider  and 
abettor"  of  the  §  17^  violations. 

The  counts  in  the  indictment  generally  take  the 
following  form:   "On  or  about  [dates],  in  Los  Angeles 
County,  within  the  Central  Division  of  the  Southern  District 
of  California,  defendants  [named],  knowingly  and  unlawfully 
received,  concealed  [or  sold]  and  facilitated  the  conceal- 
ment and  transportation  [or  sale]  of  [quantity]  of  heroin, 
a  narcotic  drug,  which  as  the  defendants  then  and  there 

12 


well  knew,  previously  had  been  Imported  into  the  United 
States  of  America,  contrary  to  United  States  Code,  Title 
21,  Section  173.  At  said  time  and  place  Harry  Gamboa 
Buckley  aided,  abetted,  concealed,  induced  and  procured 
the  commission  of  the  offense  charged  or  alleged  above," 
(See  R.T.  68O-85.) 

The  indictment  as  to  Buckley  was  defective  for 
failing  to  allege  that  Buckley  had  the  requisite  knowledge 
that  the  narcotic  drug  had  been  illegally  imported  into 
the  United  States.  Buckley  was  not  charged  in  the  indict- 
ment with  the  substantive  offense  of  violating  21  U.S.C, 
§  17^.  Only  the  other  defendants  were  alleged  to  have 
had  knowledge  that  the  narcotic  dinig  in  question  had  been 
imported  illegally.  Such  knowledge  by  Buckley  was  an  es- 
sential element  of  the  offense  of  aiding  and  abetting, 

"Since  an  aider  and  abettor  must  have  the  same 
knowledge  and  intent  required  of  the  principal, 
however,  proof  of  knowledge  of  illegal  importation 
is  also  necessary  to  a  conviction  for  aiding  and 
abetting. " 

United  States  v,  Hernandez,  290  P. 2d  86,  89  (2nd 
Cir.  19blj. 

But  the  indictment  did  not  allege  that  Buckley  had  such 
knowledge.  Therefore,  the  indictment  was  fatally  de- 
fective and  did  not  state  an  offense  with  regeird  to 

Buckley. 

See  Robinson  v.  United  States, 

263  t*,2d  911  (10th  Cir,  1959) 

(indictment  charging  an  offense  under  21  U,S,C.  §  17^ 
fails  to  state  an  offense  if  it  fails  to  allege  that  the 
accused  knew  the  narcotics  were  illegally  imported.); 
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United  States  v,  Calhoun, 

257  P. 2d  573  (7th  Cir.  1958) 

(indictment  charging  a  conspiracy  to  violate  21  XJ.S.C, 

§  174  was  defective  in  failing  to  allege  an  element 

of  offense,  to  wit,  that  accused  knew  the  narcotics 

were  illegally  imported,). 


VII 

CONCLUSION 

On  the  basis  of  the  foregoing,  it  is  submitted 
that  the  Court  must  grant  a  rehearing,  reconsider  the 
appeal  of  Buckley  and  reverse  the  judgment  of  conviction. 

Dated:  September  20,  I966 

Respectfully  submitted, 

'2 


Williajn  R.  Berkman 
Attorney  for  Petitioner 
Harry  Gamboa  Buckley 
under  appointment  by 
the  Court 


14 


IN  THE 
UNITED  STATES  COURT  OP  APPEALS 
FOR  THE  NINTH  CIRCUIT 


HARRY  GAMBOA  BUCKLEY, 


Appellant, 


vs. 


UNITED  STATES  OF  AMERICA, 

Appellee, 


CERTIFICATE 


No.  19125 


I  certify  that.  In  connection  with  the  prepa- 
ration of  this  brief,  I  have  examined  Rules  I8  and  19  of 
the  United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Attorney  for  Petitioner 

Harry  Gamboa  Buckley 

under  appointment  by  the  Court 


15 


I 


AFFIDAVIT   DF   SERVICE    BY   MAIL  [C.   c.   P.   1d13a] 

(Must  be  atuchcd  to  original  or  a  true  copy  of  paper  scn-cd) 

CALIFORNIA 

NO 191.2.5_ 


3F. 

SAN  FRANCISCO 
OF — — 


WILLIAM  R.  BERKMAN  ,  . 
,  being  sworn,  sa-js  thai  he  is  , 


'  the  United  StJtes,  over  18  years  of  age^^^z/sttss/bcjoi - ^dccxifflc 

1  party  to  the  within  action. 

nt'sxxx±xxx (business)  address  is. 120_Montgomerir _Stiieet^_San  J5;a^^^  

three  (3)   copies  of 

■nt  servedx/scf:^  tLe  attached Brief _.i)f...PetitJjaner^jaAEBI...GAIffiOA..iraCiaEy.._,...la 

)ort  of  Petition  for  Rehearing. 

g  said  copyiin  an  envelope  addressed  to Manijftl  iteal^..-Ks(luirft^.....IIniJ;ed-£tcateia„A't.t0.ra£X- 

ce  (m^^^ticf)  address..-3^.1^^I^.:M^^'k^ 


Los  Angeles,  California  90012 


velope  was  then  sealed  and  postage  fully  prepaid  thereon,  and  thereafter  was  o;^...-i?.?55.??.™.■!l_^.!_£. 

deposited  in  the  United  States  mail  at San  freLX^lsco^_Ca.}±fornlQ.__ 

e  is  delivery  service  by  United  Stales  mail  at  the  place  so  addressed,  or  regular  communication  by  United  States  mail 

he  place  of  mailing  and  the  place  so  addressed. 

i^ind-.^ivorn  to  befc/e  me  on Se2temt;e^..20j^l96.6__    V    y/ /^^^^J^-^    / 

^lb^c  In  unci  for  Bald  coii'nty  ana  state.  William  R.   BerKjnan 

wed  copy  of  the  within this day  of 19 


Attorney for 

RINTINO    BUPPLY  CO.       SIB    MARKET  BTRCET       BAN    rRANCIBOO 


I 


IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


PACIFIC  COAST  EUROPEAN  CONFERENCE 
and  its  Member  Lines, 


Petitioners, 


V, 


FEDERAL  MARITIME  COMMISSION  and 
UNITED  STATES  OF  AMERICA, 

Respondents, 


No.  19,241 


PETITION  FOR  REHEARING 

Pursuant  to  Rule  23  of  the  Court's  Rules, 
petitioners  herewith  respectfully  petition  for  rehearing 
of  the  decision  herein,  filed  April  7,  1966,  on  the  ground 
that  the  Court  did  not  in  any  fashion  resolve  the  fundamental 
and  far-reaching  questions  which  v;ere  put  to  it. 

During  the  course  of  the  oral  argument,  the 
[(Writer  of  the  Court's  opinion  himself  acknowledged  that  the 
administrative  order  in  question  was  unique  and  distinguishable 

'^rom  all  orders  theretofore  Judicially  considered.   Yet  the 

!i 

Court's   opinion  now  sustains   the   order  solely   on  the   basis 
3f  these  highly   distinguishable   cases,   v;ithout   any   legal 
r'easoning  to  bridge   the   gap. 
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The  Court's  apparently  concluGive  reliance  on 
t,  Regis^  is  demonstrably  erroneous.   Not  cited  or  argued 
0  the  Court,  by  either  side,  it  is  no  support  for  the  order 
nvolved  here.   What  we  contested  was  the  use  o-'  a  "reporting" 
rder  as  a  subpoena  v;ithin  the  context  of  a  formal,  quasi- 
udicial  proceeding;.   V/hat  St_.  Regis  involved  was  the  use 
f  a  similar  reporting  order  prior  to  the  issuance  of  a 
omnlaint .   See  285  F.2d  at  609,  and  again  at  6l2;  see  also 
he  district  court's  decision,  l8l  F.Supp.  862,  at  865. 
hus  the  order  there  concerned  was  no  different  from  the 
any  other  pre-complaint  investigations  involved  in  the 
emaining  cases  cited  in  the  Court's  brief  opinion.   It  is 
0  authority  for  the  present,  in-hearing  order. 

The  sustaining  of  this  order  breaks  open  an  entirely 

ew  and  vast  arena  of  permissible  agency  investigative  activity, 

,ot  just  limited  to  this  one  Commission  but  equally  applicable 

cross  the  board  of  administrative  process.   The  step,  even 

f  ultimately  to  be  taken,  should  be  made  only  in  a  reasoned 

onsideration  of  its  myriad  implications  —  not,  as  here,  in  mere 

1 

eliance  upon  earlier  cases,  none  of  which  provides  a  precedent. 

This  Court  v;as  squarely  faced  with  an  issue  of 

ndoubted  first  impression.   Mo  court,  insofar  as  we  can  find, 

.1 

as  ever  considered  it,  and  here  it  was  the  sole,  focused  issue  — 


United  States  v.  St.  Regis  Paper  Co.,  285  F.2d  607,  6II 
(^d  Cir.  19bO).  affirmed,  36^" U.S.  208  (I96I). 
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;he  only  matter  the  Court  was  asked  to  consider  and  decide. 
?he  decision  of  the  Court,  hov/ever,  simply  ignores  both 
;he  issue  and  the  argument,  treating  as  decisive  what  was 
)resented  as  merely  the  starting-point. 

The  Court's  summary ,  one-sentence  rejection  of 
;he  applicability  of  A. P. A.  g3(a)  equally  relies,  without 
jlaboration,  upon  an  inapplicable  "precedent."  The  only 
;itation  (and  there  is  n£  discussion)  is  to  a  reference  in 
mother  case  to  A. P. A.  §6_(a).  Vie   did  not  argue  §6(a);  we 
irgued  §3(a).   And  as  our  brief  pointed  out  at  length,  they 
ire  totally  different  provisions.   Again,  the  Court  has 
iecided  a  question  of  great  importance  in  a  mere  footnote 
rashion. 

The  decision  of  which  reconsideration  is  here 
jought  is  appallingly  bad  law.   A  per  curiam  affirmance, 
'/hich  made  no  pretensions  of  rationalizing  its  conclusion, 
vould  in  the  orderly  development  of  the  legal  process  have 
)een  far  superior.   The  instant  decision,  on  the  other  hand, 
creates  even  more  bad  law  than  it  sustains. 

t        The  grossly  unfair  effect  of  the  decision  is  to 

I 

luthorize  administrative  agencies  to  subpoena  documents  and 

*;all  for  reports  in  their  formal  adjudicatory  proceedings. 

ince  penalties  apply  immediately  to  non-compliance  with  the 

•eportlng  requirements,  the  individual  will  lose  his  right 
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to  test  the  relevancy  of  every  such  order  for  production 
a  right  guaranteed  by  the  due  process  clause  itself.   Orders 
to  report  prior  to  adjudication  and  orders  to  produce  at  a 
hearing  are  separately  provided  for  in  the  statute,  viz.. 
Sections  21  and  27,  and  that  separation  should  be  preserved. 
The  decision  of  this  Court  destroys  it. 

For  its  massive  implications  on  the  v;hole  of  the 
administrative  process,  if  not  simply  to  afford  petitioners 
a  meaningful  judicial  review^  rehearing  should  be  granted, 
so  that  the  Court  may  consider  the  arguments  presented. 

Respectfully  submitted, 

GRAHAM  JAMES  &  ROLPH 
Leonard  G.  James 
P.  Conger  Fawcett 


By   /  ■  ■   j^-^-f^ 


F.  Conger  Fawcett 


1l 

Dated:   Apriljfj;  I966. 


CERTIFICATE  OF  SERVICE 

I  hereby  certify  that  I  have  this  day  served 
the  foregoing  document  upon  all  parties  of  record  in  this 
proceeding  by  delivering  by  hand  or  by  nailing  via  first 
class  mail  or  air  mail,  postage  prepaid,  a  copy  to  each 
such  party  or  its  attorney. 

Dated  at  San  Francisco,  California,  this 
^   day  of  April,  I966. 


'F.  Conger  Fawcett 
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Appellant, 
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Appellee. 


APPELLEE'S  BRIEF 


JURISDICTIONAL  STATEMENT 

AND 

STATEMENT   OF   THE   CASE 


On  March  31,    1962,   a  six-count  indictment  was  returned 
against  appellant  and  one  Maxmillian  B.    Michelson  on  charges  of 
conspiracy  to  obtain  payments  from  the  United  States  by  means  of 
"    filing  false  and  fictitious  income  tax  returns,   filing  false  claims 
(j    in  violation  of  18  U.  S.  C.    §287  and  uttering  a  forged  writing  in 
violation  of  18  U.  S.  C.    §495  [C.  T.    2-8].   -^ 

Count  one  charged  both  appellant  and  Michelson  with  con- 
spiracy;   Counts  two  through  five  charged  them  with  filing  false, 


l_l  "C.  T.  "  refers  to  Clerk's  Transcript  on  Appeal. 

B  1. 


fictitious  and  fraudulent  claims  for  refunds;    and  Count  six  charged 
Michelson  with  uttering  a  writing  containing  forged  endorsements. 

Both  appellants  were  arraigned  on  May  21,    1962  [Tran- 
script of  Proceedings  of  May  21,    1962],   and  subsequently  entered 
pleas  of  not  guilty  to  all  counts. 

Appellant  filed  numerous  pretrial  motions  among  which 
were  a  motion  for  a  bill  of  particulars  [C.  T.    9],   a  petition  to  be 
released  on  bail  [C.  T.    153],   a  motion  for  "Production  of  Material 
for  Inspection  Prior  to  Trial"  [C.  T.    18],   and  in  addition  submitted 
to  the  Court  an  order  to  be  signed  by  the  Court  allowing  appellant 

certain  privileges  in  connection  with  his  preparation  of  the  case, 

2/ 
while  confined  in  Los  Angeles  County  Jail  [S.  S.  C  T.    1].   — 

All  of  the  above  motions  were  denied  on  September  24, 
1962,  with  the  exception  of  the  request  for  jail  privileges  upon 
which  the  Court  did  not  act  [Minute  Order  of  September  24,    1962]. 

On  November  26,    1962,    appellant  appeared  in  court  in 
propria  persona,   at  which  time,    the  Court  urged  himi  to  accept  the 
services  of  a  court-appointed  counsel  [R.  T.    11].   _' 

OnDecember  3,    1962,    co-defendant  Michelson  pleaded 
guilty  to  Counts  four  and  six  of  the  indictment  and  the  case  as  to 
him  was  continued  for  sentencing  to  December  17,    1962  [R.  T.  44]. 

Appellant's  trial  by  a  jury  before  the  Honorable  Harry  C. 
Westover,    United  States  District  Judge,    connmenced  upon  December 


2_l  "S.  S.  C.  T.  "  refers  to  second  supplemental  Clerk's  Tran- 

script on  appeal. 
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4,    1962  [R.  T.    58]. 

At  the  conclusion  of  the  Government's  case,   the  Court 
granted  a  motion  for  judgment  of  acquittal  as  to  Counts  one,   two, 
and  five  of  the  indictment  [R.  T.    353,    355,    368].     The  Court  did 
permit  the  Government  to  re-open  its  case  in  chief  for  the  purpose 
of  proving  that  the  returns  were  filed  in  the  Southern  District  of 
California  [R.  T.    376]. 
I  On  December  7,    1962,   the  jury  returned  a  verdict  on  only 

one  of  the  two  counts,   whereupon  the  Court  instructed  the  jury  to 
return  to  the  jury  room  for  deliberation  until  they  had  reached  a 
verdict  on  the  other  count  [R.  T.    442-446].     The  jury  then 
returned  a  verdict  of  guilty  on  both  counts  three  and  four  of  the 
indictment  [R.  T.   448]. 

On  January  28,    1963,   appellant  was  sentenced  to  five  years 
on  each  of  Counts  three  and  four  to  run  consecutively  to  each 
other  as  well  as  to  all  other  sentences,    both  State  and  federal 
[R.T.    485]. 

Appellant  filed  motions  for  new  trials,   which  were  denied 
\\    [C.T.    112,    115].     A  notice  of  appeal  was  timely  filed  [C.  T.    144]. 

The  jurisdiction  of  the  District  Court  was  predicated  on 
Title  18,    United  States  Code,   Sections  287  and  3231.     This  Court 
has  jurisdiction  to  entertain  this  appeal  under  the  provisions  of 
Title  28,    United  States  Code,   Sections  1291  and  1294. 


II 

STATUTE   INVOLVED 

Title  18,   United  States  Code,   Section  287  provides: 

"Whoever  makes  or  presents  to  any  person  or 
officer  in  the  civil,    military,   or  naval  service  of  the 
United  States,    or  to  any  department  or  agency  thereof, 
any  claim  upon  or  against  the  United  States,    or  any 
department  or  agency  thereof,   knowing  such  claim  to 
be  false,   fictitious,   or  fraudulent,    shall  be  fined  not 
more  than  $10,  000  or  imprisoned  not  more  than  five 
years,    or  both.  " 

III 

STATEMENT   OF   FACTS 

In  December,    1959,   appellant  was  an  inmate  at  the  Wayside 
Honor  Ranch,   a  California  state  penal  institution,   where  he  was 
I   working  as  a  trustee  in  the  maximum  security  hospital  [R.  T.    187- 
j    188].     While  he  was  working  in  the  hospital,   he  met  co-defendant 
Michelson,   who  was  not  an  inmate,   but  was  employed  at  the 
hospital  as  a  registered  surgical  nurse  [R.T.    186-187].     In  the 
course  of  conversation,    Michelson  mentioned  that  he  needed  money 
[R.T.    209-210].     Appellant  suggested  to  Michelson  that  there  were 
numerous  inmates  who  had  tax  refunds  due  to  them,   but  who  didn't 
want  their  wives  to  receive  the  checks.     Appellant  then  stated  that 
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he  could  fill  out  the  returns  and  get  them  signed  if  Michelson 
could  get  addresses  outside  of  the  prison  where  the  refund  checks 
could  be  mailed  [R.  T.    211].     To  this  Michelson  agreed,   and  he 
did  obtain  such  addresses  of  other  employees  at  the  hospital  as 
well  as  of  a  friend  who  operated  a  local  service  station  [R.  T. 
211,    214].     These  addresses  were  furnished  appellant  who  stated 
that  he  didn't  need  to  fill  out  inmates'  returns,   but  that  he  just 
needed  addresses,   as  he  could  use  fictitious  names  [R.  T.  217-218]. 

Thereafter,   several  such  returns  were  filed  in  which  the 
names  did  not  correspond  with  the  social  security  numbers  and 
the  employers  were  either  fictitious  or  had  no  record  of  such 
person  being  employed  [Exhibits  21,    22  and  23]. 

The  signatures  upon  all  these  returns  were  in  appellant's 
handwriting  and  the  typing  was  from  typewriters  to  which  appel- 
lant had  access  [R.  T.    62-63  and  237-261]. 

IV 

SPECIFICATION  OF    ERRORS 

Appellant  has  alleged  that  the  trial  court  committed  the 
ij   following  errors. 

1.  Appellant  was  not  furnished  a  copy  of  the  indictment 
until  the  day  before  trial. 

2.  The  Court  erred  in  denying  certain  of  appellant's 
pretrial  motions. 

3.  The  trial  judge  refused  to  disqualify  himself  from 
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sitting. 

4.  The  Court  erred  in  denying  appellant's  motion  for 
a  mistrial. 

5.  The  Court  erred  in  admitting  Exhibits  21,    22  and 
23. 

6.  The  verdict  was  contrary  to  the  weight  of  the 
evidence. 

7.  The  Court  erred  in  certain  statements  to  the  jury. 

8.  The  Court  erred  in  admitting  Exhibit  11. 

9.  The  Court  erred  in  allowing  the  Government  to 
re-open  its  case. 

10.  The  Court  erred  in  denying  appellant's  motion  for 

a  new  trial. 

V 

ARGUMENT 

A.  APPELLANT    WAS  GIVEN  A   COPY  OF 

THE   INDICTMENT   AT   THE   TIME    HE 
WAS  ARRAIGNED. 

Appellant  claims  that  he  never  received  a  copy  of  the 
indictmient  until  December  3,    1962,    one  day  before  trial  is  plainly 
dispelled  by  the  record.     Appellant  first  appeared  for  arraignment 
on  May  21,    1962.     At  that  time  the  Clerk  handed  to  appellant, 
personally,   a  copy  of  the  indictment.     [Reporter's  Transcript  of 
proceedings  of  May  21,    1962  before  the  Honorable  William  M. 
Byrne,    United  States  District  Judge.  ] 
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B.  THE  TRIAL  COURT   DID   NOT   ERR 

IN  DENYING  APPELLANT'S    PRE- 
TRIAL  MOTIONS. 


1.  Motion  for  Bill  of  Particulars. 

On  May  3,    1962,   almost  three  weeks  before  his  arraign- 
ment,  appellant  filed  a  motion  for  a  "Bill  of  Particulars  and  Copy 
of  the  Indictment".     The  motion  for  a  Bill  of  Particulars  was 
denied  [R.  T.    354]. 

The  motion  merely  asks  for  a  Bill  of  Particulars  and  does 
not  make  any  specific  requests  for  information  which  the  govern- 
ment might  have  furnished. 

The  granting  of  a  motion  for  a  bill  of  particulars  is  within 
the  sound  discretion  of  the  trial  judge. 

Wong  Tai  v.    United  States,    273  U.  S.    77(1927); 
Yeargain  v.    United  States,    314  F.  2d  881 

(9th  Cir.    1963); 
Cooper  v.    United  States,    282  F.  2d  527 
(9th  Cir.    1960). 
The  purposes  of  a  bill  of  particulars  are  to  protect 
defendant  against  a  second  prosecution  for  the  same  offense  and 
to  enable  the  defendant  to  prepare  so  as  to  avoid  surprise  at  trial. 
Cooper  V.    United  States,   supra. 
However,   a  bill  of  particulars,    is  not  to  enable  the  defend- 
ant to  know  all  of  the  evidence  which  the  government  will  use  to 
prove  the  charge. 
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Wong  Tai  v.    United  States,    supra. 

The  indictment  in  this  case  outlined  with  particularity  the 
false  claim  which  appellant  was  accused  of  filing.     No  claim  was 
ever  made  that  he  thought  he  was  defending  a  different  charge 
than  the  government  proved.     The  evidence  of  which  he  complains 
was  other  similar  acts  _'  which  tended  to  prove  appellant's  intent 
in  doing  the  acts  charged. 

At  the  time  this  evidence  was  admitted,   over  objection, 
appellant  made  no  motions  for  a  continuance  which  would  give 
him  the  necessary  time  to  prepare  to  answer  this  evidence  or  to 
subpoena  witnesses  who  might  establish  that  he  did  not  file  these 
two  claims.     A  failure  to  do  so  has  been  found  to  negate  an 
allegation  of  surprise,    even  where  raised  at  trial. 
Cooper  V.    United  States,    supra. 

Moreover,   appellant  has  never  contended  that  he  did  not 
file  the  additional  returns. 


Motion  for  Production  of  Material 
for  Inspection  Prior  to  Trial. 


On  July  25,    1962,   appellant  filed  a  "Motion  for  Production 
of  Material  for  Inspection  Prior  to  Trial"  [C  T.    18].     Such 
motion  was  made  under  Rule  17  of  the  Federal  Rules  of  Criminal 
Procedure  and  Section  3500  of  Title  18,    United  States  Code, 


4/  The  government  offered  two  other  returns  filed  by  appel- 

lant,   Exhibits  12  and  13. 
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commonly  referred  to  as  the  Jencks  Act.     In  his  motion,   appellant 
requested  Grand  Jury  Transcripts,    statements  of  himself  or  his 
co-defendant  and  statements  of  government  witnesses. 

In  its  opposition  to  this  motion,   the  government  stated  it 
would  make  available  any  statement  of  the  appellant  but  declined 
on  the  basis  of  the  Jencks  Act  to  provide  any  witnesses'  statements 
prior  to  trial  [C.  T.    34]. 

Appellant  now  contends  that  under  Rule  16  of  the  Federal 
Rules  of  Criminal  Procedure  he  was  entitled  to  matter  other  than 
that  he  requested  in  his  motion.     Even  assuming  that  such  a 
request  was  made,   there  is  nothing  in  the  record  in  this  case  to 
show  that  the  government  had  anything  obtained  by  seizure  or 
process  or  anything  taken  from  the  appellant  or  belonging  to  him 
as  is  required  by  Rule  16. 

3.  Refusal  to  Release  Appellant  on  Bond. 

At  the  time  the  indictment  in  the  case  was  returned,   appel- 
lant was  serving  a  state  sentence  in  San  Quentin. 

In  order  to  arraign  appellant  and  to  try  him,    it  was  neces- 
sary to  have  him  present  in  court.     On  July  27,    1962,   the  District 
Court,    on  application  of  the  United  States  Attorney  issued  a  Writ  of 
Habeas  Corpus  Ad  Prosequendum,    compelling  the  state  authorities 
to  produce  appellant  for  "hearing  on  motions  and  all  other  pro- 
ceedings incident  thereto"  [R.  T.    26]. 

It  is  appellant's  contention  that  once  appellant  was  brought 
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from  San  Quentin  pursuant  to  the  writ,    he  was  no  longer  in  state 
custody,   but  rather  was  in  federal  custody  on  this  charge  and 
eligible  for  release  on  bond. 

This  contention  is,   however,    dispelled  by  the  very  terms 
of  the  writ,    itself,   which  provides  in  part:     "and  at  the  termination 
of  the  proceedings  against  said  defendant  to  return  him  to  custody 
of  said  Warden,    Sheriff  or  Jailor"  [C  T.    26].     Clearly  the  writ  did 
not  release  appellant  from  custody  but  only  permitted  appellant  to 
be  prosecuted  in  federal  court  while  serving  a  sentence  in  state 
custody. 

Moreover,   as  the  trial  court  pointed  out  in  its  order  deny- 
ing appellant's  motion  to  be  released,    in  addition  to  the  state 
sentence,   appellant  was  committed  to  the  custody  of  the  Attorney 
General  for  five  years  as  a  result  of  a  federal  prosecution  in  the 
Northern  District  of  California  [C.  T.    160].     This,    in  itself,   would 
prohibit  his  release,   as  there  is  no  indication  that  appellant  had 
posted  bond  in  that  case. 


4.  Failure  of  the  Court  to  Sign  Order 

For  Certain  Jail  Privileges. 


At  the  time  of  trial  appellant  was  in  state  custody  confined 
in  Los  Angeles  County  Jail.  The  order  which  he  submitted  to  the 
Court  was  never  acted  upon  by  the  Court. 

Prior  to  trial  and  while  confined  at  County  Jail,   appellant 
filed  numerous  motions  containing  code  and  case  citations.     The 
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Court  offered  to  subpoena  any  witness  appellant  wished  to  have 
testify.     Moreover,   one  week  prior  to  trial,   appellant  filed  a 
motion  for  an  immediate  trial,  which  was  denied  because  govern- 
ment counsel  was  engaged  in  trial  on  another  matter  [C.  T.    53]. 
The  Court  also  urged  him  to  accept  a  Court  appointed  counsel. 
Just  prior  to  trial  appellant  submitted  a  typed  motion  to  disqualify 
the  trial  judge  and  during  trial  he  submitted  typed  requested  jury 
instructions. 

Where  a  defendant  in  custody  has  refused  the  assistance  of 
counsel,    it  should  not  be  incumbent  upon  the  Court  to  compel  the 
prison  authorities  to  make  provisions  to  assist  appellant  in  the 
preparation  of  his  case.     The  Court  did  offer  to  subpoena  any 
witness  requested  by  appellant. 


C.  THE   COURT   DID   NOT    ERR   IN  FAILING 

TO  DISQUALIFY   ITSELF   FROM  ACTING 
AS  THE   JUDGE   AT   APPELLANT'S  TRIAL. 


Prior  to  trial  appellant  filed  a  motion  discharging  the  trial 
court  judge  from  hearing  the  case.     The  thrust  of  the  motion  was 
based  upon  the  Court's  denial  of  numerous  pretrial  motions. 

Disqualification  of  a  District  Court  judge  for  prejudice  is 
governed  by  Title  28,    United  States  Code,   Section  144,   which 
provides: 

"Whenever  a  party  to  any  proceeding  in  a  district 

court  makes  and  files  a  timely  and  sufficient  affidavit 

that  the  judge  before  whom  the  matter  is  pending  has  a 
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personal  bias  or  prejudice  either  against  him  or  in  favor 
of  any  adverse  party,    such  judge  shall  proceed  no  further 
therein,    but  another  judge  shall  be  assigned  to  hear  such 
proceeding. 

"The  affidavit  shall  state  the  facts  and  the  reasons 
for  the  belief  that  bias  or  prejudice  exists,   and  shall  be 
filed  not  less  than  ten  days  before  the  beginning  of  the 
term  at  which  the  proceeding  is  to  be  heard,    or  good  cause 
shall  be  shown  for  failure  to  file  it  within  such  time.     A 
party  may  file  only  one  such  affidavit  in  any  case.     It  shall 
be  accompanied  by  a  certificate  of  counsel  of  record 
stating  that  it  is  made  in  good  faith.  " 

A  judge's  prior  adverse  rulings  are  not  a  sufficient  basis 
for  disqualifying  him. 

Deitle  V.    United  States,    302  F.  2d  116 

(7th  Cir.    1962); 
Freed  v.    Inland  Empire  Ins.    Co.  ,    174F.Supp.    458 
(D.C.    Utah,    1959). 
The  motion  itself  failed  to  comply  with  the  rules  in  that  it 
failed  to  state  that  it  was  filed  in  good  faith.     As  the  Fifth  Circuit 
stated  in  Beland  v.    United  States,    117  Fed.    958  (5th  Cir.    1941), 
at  page  960: 

"The  courts  have  held  that  compliance  with  its  every 
provision  is  essential  *  *  *  .  The  orderly  admini- 
stration of  justice  requires  that  affidavits  filed  under 
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the  statute  be  strictly  construed  so  as  to  prevent  abuse, 
and  that  they  state  facts,    not  baseless  conclusions, 
showing  personal  bias  or  prejudice  of  the  judge  against 
the  affiant.  " 


D.  THE   COURT   DID   NOT   ERR   IN  FAILING 

TO  GRANT   APPELLANT'S    MOTION  FOR 
A    MISTRIAL. 


Appellant  claims  that  because  co-defendant  Michelson 
pleaded  guilty  to  only  two  out  of  six  counts,   Michelson  should  have 
been  required  to  be  tried  upon  the  other  four  along  with  appellant. 

Michelson  pleaded  guilty  to  two  counts  the  day  before  trial 
and  the  case  against  him  was  then  continued  to  a  later  date  for 
sentencing.     After  appellant  made  the  motion  for  a  mistrial, 
Michelson  testified  for  the  government.     In  the  middle  of  his 
testimony,   after  the  Court  had  upheld  Michelson's  right  not  to 
testify  to  certain  matters  to  which  he  did  not  plead  guilty,   the 
government  dismissed  all  the  remaining  counts  against  him. 

The  power  of  the  court  to  conduct  separate  trials  for  two 
defendants  jointly  charged  in  the  same  indictment  is  found  in 
Rule  14  of  the  Federal  Rules  of  Criminal  Procedure. 


13. 


E.  THE   TRIAL  COURT   DID   NOT   ERR   IN 

ADMITTING   EXHIBITS   21,    22   AND   2  3 
OF   THE  GOVERNMENT. 


These  exhibits  are  statements  of  state  and  federal  agencies 
showing  the  existence  or  non-existence  of  certain  records.   _' 

Appellant's  sole  contention  is  that  the  persons  who  made 
the  search  of  the  records  should  have  been  produced  in  court  for 
cross-examination.     The  answer  is  twofold:    (1)  the  presence  of 
these  persons  is  not  necessary  to  lay  a  foundation  for  the  docu- 
ments,  and  (2)  appellant  could  have  brought  them  in  as  witnesses 
himself. 

Rule  27  of  the  Federal  Rules  of  Criminal  Procedure  pro- 
vides as  follows: 

"An  official  record  or  an  entry  therein  or  the  lack  of 

such  a  record  or  entry  may  be  proved  in  the  same 

manner  as  in  civil  actions.  " 

Rule  44  of  the  Federal  Rules  of  Civil  Procedure  provides 
in  part: 


5^/  Exhibit  21  is  a  record  of  the  California  Department  of 

Employment  showing  the  non-existence  of  records  for  an 
employer  listed  on  one  of  the  returns. 

Exhibit  22  is  a  record  from  the  Department  of  Health, 
Education  and  Welfare  showing  that  one  of  the  Social  Security 
numbers  from  one  of  the  returns  was  non-existent  and  that  another 
was  for  a  different  person  than  shown  on  the  return. 

Exhibit  23  is  a  record  from  the  Navy  Department  showing 
that  Robert  E.    Morgan  was  never  employed  by  the  Navy. 
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"(a)    Authentication. 

"(1)    Domestic.     An  official  record  kept  within  the 
United  States,    or  any  state,    district,    commonwealth, 
territory,   or  insular  possession  thereof,    or  within 
the  Panama  Canal  Zone,   the  Trust  Territory  of  the 
Pacific  Islands,    or  the  Ryukyu  Islands,    or  an  entry 
therein,   when  admissible  for  any  purpose,    may  be 
evidenced  by  an  official  publication  thereof  or  by  a 
copy  attested  by  the  officer  having  the  legal  custody 
of  the  record,    or  by  his  deputy  and  accompanied  by 
a  certificate  that  such  officer  has  the  custody.     The 
certificate  may  be  made  by  a  judge  of  a  court  of 
record  of  the  district  or  political  subdivision  in 
which  the  record  is  kept,    authenticated  by  the  seal 
of  the  court,    or  may  be  made  by  any  public  officer 
having  a  seal  of  office  and  having  official  duties  in 
the  district  or  political  subdivision  in  which  the 
record  is  kept,   authenticated  by  the  seal  of  his  office. 

*  *  * 

"(b)         Lack  of  Record.     A  written  statement  that 
after  diligent  search  no  record  or  entry  of  a  specified 
tenor  is  found  to  exist  in  the  records  designated  by 
the  statement,   authenticated  as  provided  in  sub- 
division (a)  (1)  of  this  rule  in  the  case  of  a  domestic 
record,   or  complying  with  the  requirements  of  sub- 
division (a)  (2)  of  this  rule  for  a  summary  in  the  case 
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of  a  foreign  record,    is  admissible  as  evidence  that 
the  records  contain  no  such  record  or  entry.  " 

Appellant  makes  no  contention  that  the  Court  failed  to 
comply  with  these  rules. 

Moreover,   prior  to  trial  the  Court  offered  to  issue  any 
subpoenaes  which  the  appellant  requested  [R.  T.    31].     Appellant 
did  not  request  subpoenaes  for  any  of  the  persons  who  conducted 
the  record  searches. 


F.  THERE   WAS   SUFFICIENT    EVIDENCE 

TO  SUSTAIN  THE   CONVICTION. 


Appellant's  argument  in  this  specification  of  argument  is 
essentially  that  since  the  exhibits  which  prove  that  the  claims 
were  false  were  not  inadmissible,   and  since  the  persons  in  whose 
names  the  returns  were  filed  were  not  called,   the  evidence  is 
insufficient.     It  has  already  been  shown  that  the  evidence  objected 
to  was  admissible  in  the  preceding  argument.     This  evidence 
alone  establishes  the  falsity  of  the  claims,   for  it  shows  that  no 
persons  with  the  names  and  social  security  numbers  used  existed 
and  that  no  such  employers  were  in  existence  in  the  State  of 
California.     Since  there  was  no  such  person  and  no  such  employers, 
there  was  no  one  whom  the  government  could  call  to  say  that  he 
does  not  exist. 

Furthermore,    the  testimony  of  co-defendant  Michelson 
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establishes  that  appellant  told  MichelsQn  that  they  could  file 
fictitious  returns  [R.  T.    218]. 


G.  THE   COURT    DID   NOT   ERR   IN  ITS 

INSTRUCTIONS   TO   THE   JURY. 


Appellant  cites  as  error  two  statements  made  by  the  trial 
judge  to  the  jury.     The  first  alleged  error  relates  to  the  Court's 
statement  when  it  advised  the  jury  that  the  Court  had  acquitted 
appellant  on  two  counts  and  that  the  jury  should  not  acquit  appel- 
lant on  the  remaining  counts  for  the  reason  that  the  Court  had 
acquitted  him  on  other  counts.     The  second  alleged  error  is  that 
the  trial  judge  forced  a  guilty  verdict  when,    after  the  jury  had 
returned  a  verdict  on  one  count,    leaving  the  other  blank,   he  sent 
them  back  to  the  jury  room  for  a  verdict  on  the  other  count. 

In  both  instances,   these  complaints  arise  for  the  first  time 
on  appeal.   _'     Appellant,   who  throughout  the  trial,    exhibited  no 
reluctance  to  offer  objection  where  he  thought  appropriate,   failed 


6^/  "At  the  close  of  the  evidence  or  at  such  earlier  time  during 

the  trial  as  the  court  reasonably  directs,   any  party  may 
file  written  requests  that  the  court  instruct  the  jury  on  the  law  as 
set  forth  in  the  requests.     At  the  same  time  copies  of  such  requests 
shall  be  furnished  to  adverse  parties.     The  Court  shall  inform 
counsel  of  its  proposed  action  upon  the  requests  prior  to  their 
arguments  to  the  jury,   but  the  court  shall  instruct  the  jury  after 
the  arguments  are  completed.     No  party  shall  assign  as  error  any 
portion  of  the  charge  or  omission  therefrom  unless  he  objects 
thereto  before  the  jury  retires  to  consider  its  verdict,    stating 
distinctly  the  matter  to  which  he  objects  and  the  ground  of  his 
objection.     Opportunity  shall  be  given  to  make  the  objection  out  of 
the  hearing  of  the  jury.  "    Rule  30,    Federal  Rules  of  Criminal 
Procedure. 
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to  inform  the  Court,   at  the  time  when  any  possible  misstatements 
could  have  been  corrected,   that  there  was  a  need  to  do  so. 

Reading  all  of  the  Court's  instructions  together,   as  the 
jury  was  instructed,  Z'     there  is  nothing  in  either  of  the  instruc- 
tions of  which  appellant  complains,   that  even  suggests  that  the 
presumption  of  innocence  or  the  burden  of  proof  beyond  a  reason- 
able doubt  were  not  applicable. 


H.  THE   COURT   DID   NOT    ERR   BY 

ADMITTING   EXHIBIT   #11. 


Exhibit  #11  is  a  photostatic  copy  of  a  short  form  income 
tax  return,    the  original  of  which  the  government  was  unable  to 
locate  [R.T.    159]. 

An  employee  of  the  Internal  Revenue  Service  testified  that 
in  the  ordinary  course  of  his  duties  he  made  a  copy  of  the  return, 
compared  the  two,   and  they  were  similar  [R.  T.    316]. 

Rule  27  of  the  Federal  Rules  of  Criminal  Procedure  states: 
"An  official   record  .    .    .    may  be  proved  in  the 

same  manner  as  in  civil  actions.  " 

Title  28  of  the  United  States  Code,   Section  1732(b)  reads 
in  part: 

"if  .    .    .    any  department  or  agency  of  Government 

7/  R.T.    421. 
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in  the  regular  course  of  business  or  activity  has  kept 
or  recorded  any  memorandum,   writing,   entry,   print, 
representation  or  combination  thereof,    of  any  act, 
transaction,    occurrence,   or  event,   and  in  the  regular 
course  of  business  has  caused  any  or  all  of  the  same 
to  be  recorded,    copied,    or  reproduced  by  any  photo- 
graphic,   ...    or  other  process  which  accurately 
reproduces  or  forms  a  durable  medium  for  so  repro- 
ducing the  original.    .    .    .     Such  reproduction,   when 
satisfactorily  identified,    is  as  admissible  in  evidence 
as  the  original  itself  in  any  judicial  .    .    .    proceeding 
whether  the  original  is  in  existence  or  not.    ..." 


THE   COURT   DID   NOT   ERR   IN   PER- 
MITTING THE   GOVERNMENT   TO  RE- 
OPEN ITS   CASE  AFTER   THE    MOTION 
FOR   JUDGMENT   OF  ACQUITTAL   HAD 
BEEN   MADE. 


It  is  within  the  sound  discretion  of  the  court  to  permit  the 
government  to  re-open  its  case,   after  it  has  rested,   for  the 
purpose  of  offering  additional  evidence,   even  where  such  evidence 
constitutes  a  material  element  of  the  crime,   without  which  there 
could  be  no  conviction. 

Haugenv.    United  States,    153  F.  2d  850 

(9th  Cir.    1946); 
United  States  v.    Williams,    336  F.2d  183 
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(2nd  Cir.    1964). 
In  the  Haugen  case,   supra,  after  all  parties  had  rested  in 
a  court  trial,   the  court  ruled  that  certain  evidence  was  inadmis- 
sible,  and  stated  that  the  result  was  the  failure  of  the  government 
to  prove  a  material  element  of  the  offense.     Five  days  later,   the 
government  moved  to  re-open  its  case  to  prove  this  element  by 
other  evidence.     The  court  permitted  this  and  convicted  the 
defendant.     This  Court,   in  affirming  the  conviction,   held  that 
since  there  had  been  no  acquittal,   as  yet,   the  trial  court  could 
allow  the  government  to  re-open. 


J.  THE   COURT   DID   NOT   ERR   IN 

DENYING  APPELLANT'S   MOTION 
FOR  A   NEW  TRIAL. 


A  motion  for  new  trial  is  addressed  to  the  sound  discretion 
of  the  trial  judge  and  should  not  be  disturbed  in  the  absence  of  an 
abuse  thereof. 

Straight  v.    United  States,   263  F.  2d  811 
(9th  Cir.    1959). 

As  heretofore  shown,   appellant  has  failed  to  establish  that 
the  trial  court  abused  its  discretion  in  denying  the  motion. 

Appellant's  grounds  for  claiming  that  the  court  erred  in 
denying  the  motion  for  a  new  trial  are  the  same  as  those  already 
discussed.     For  that  reason,   they  will  not  be  discussed  again  in 
connection  with  this  point. 
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VI 

CONCLUSION 

For  the  reasons  herein  stated,   the  conviction  should  be 
affirmed. 

Respectfully  submitted, 

JOHN  K.    VAN  de   KAMP, 

United  States  Attorney, 

ROBERT    L.     BROSIO, 

Assistant  U.    S.   Attorney, 
Chief,    Criminal  Division, 

ARTHUR   I.     HERMAN, 

Assistant  U.    S.    Attorney, 

Attorneys  for  Appellee, 
United  States  of  America. 
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CERTIFICATE 

I  certify  that  in  connection  with  the  preparation  of  this 
brief,   I  have  examined  Rules  18  and  19  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,   and  that,    in  my  opinion,   the 
foregoing  brief  is  in  full  compliance  with  those  rules. 

I  si    Arthur  I.    Berman 


ARTHUR   I.     BERMAN 
Assistant  U.    S.   Attorney 


22. 


No.  19321 


Ueited  States  Court  of 

For  the  Nietla  Circiaiit 


Ned  Edward  Hett,  Appellant, 

vs. 

United  States  of  America,  Appellee. 


Appeal  from  the  United  States  District  Court  for 

the  Western  District  of  Washington, 

Northern  Division 

Honorable  Wiluam  T.  Beeks,  Judge 


PETITION  FOR  REHEARING 


il2  Hoge  Building 
jeattle,  Washington  98104 


Murray  B.  Guterson, 
Attorney  for  Appellant. 


TheArgus  Press  , 


Seattle,  Was 


FTL  E  D 

DEC  1  6  1965 


FFl^NK  H.  SCHMID,  Clerk 


No.  19321 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Ned  Edward  Hett,  Appellant, 

vs. 

United  States  of  America,  Appellee. 


Appeal  from  the  United  States  District  Court  for 

THE  Western  District  of  Washington, 

Northern  Division 

Honorable  William  T.  Beeks,  Judge 


PETITION  FOR  REHEARING 


Murray  B.  Guterson, 
Attorney  for  Appellant. 
812  Hoge  BuUding 
Seattle,  Washington  98104 

The  Argus  Press  o^^^d  Seattle.  Washington 


Ill 
TABLE  OF  CASES 

Page 

Coil  u.  U.S.,  343  F.2d  573  (8th  Cir.  1965) 4 

Murphy  v.  Waterfront  Commission,  378  U.S.  52 2 

Semler  v.  United  States,  332  F.2d  6,  7 

Smith  V.  U.S.,  331  F.2d  265  (8th  Cir.  1964) 4 

(9th  Cir.  1964) 3 

U.S.  V.  Cardillo,  316  F.2d  606  (2nd  Cir.  1963) 3,4 

[7.S.  V.  Smith,  342  F.2d  525  (4th  Cir.  1965) 4 


CONSTITUTION 
[8  U.S.C.  1073 1 


United  States  Court  of  Appeals 

For  the  Niintlh  Circmiit 

Ned  Edward  Hett,  Appellant, 

vs.  }    No.  19321 

United  States  of  America,  Appellee. 

Appeal  from  the  United  States  District  Court  for 

THE  Western  District  of  Washington, 

Northern  Division 

Honorable  William  T.  Beeks,  Judge 


PETITION  FOR  REHEARING 


Appellant  respectfully  requests  a  rehearing.  This  petition 
is  filed  not  as  a  matter  of  form  or  routine,  but  because  our 
painstaking  review  of  the  opinion  compels  us  to  the  conclu- 
sion that  our  principal  constitutional  point  was  somehow  not 
fully  communicated  to  and  appreciated  by  the  court.  Before 
turning  to  this,  however,  we  do  wish  to  very  briefly  touch  on 
three  other  points  as  follows. 

We  continue  to  feel  that  18  U.S.C.  1073  is  subject  to  only 
one  reasonable  construction,  namely  that  the  illegal  flight 
must  be  alleged  to  have  originated  in  the  place  seeking  to 
prosecute  the  one  in  flight.  Likewise,  we  continue  to  feel  that 
no  substantial  evidence  was  presented  making  a  rational  con- 
nection between  the  movements  of  Young  from  March  8 
through  March  28,  1963  with  a  Kirkland,  Washington  gro- 
cery store  robbery  of  December  1,  1962.  And,  also,  we  still 
believe  that  whatever  evidence  there  was  on  the  question  of 
Young's  motive  for  his  travels  should  have  been  measured  by 
the  test  of  the  dominant  motive  and  not  a  dominant  motive. 

Notwithstanding  our  continuing  belief  in  the  propriety  of 
these  three  points  we  are,  we  think,  wise  enough  to  realize 
that  the  court  has  understood  what  we  argued  and  chosen 
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to  reject  our  contentions.  Quite  frankly,  if  this  was  all  we 
read  in  the  opinion  of  November  18,  1965,  then  this  petition 
would  not  be  presented,  and  we  would  instead  be  already 
preparing  our  petition  for  certiorari. 

But  this  is  not  aU;  to  the  contrary,  we  are  tremendously 
troubled  by  the  Fifth  Amendment  point  we  presented  and 
the  court's  reaction  to  it;  both  by  what  the  court  wrote  about 
this  point  and  what  the  court  did  not  write.  If  we  under- 
stand the  court's  opinion,  at  page  5  thereof,  the  court  is 
saying  (1)  that  the  claim  of  privilege  against  self-incrimi- 
nation as  made  by  Young  and  Tichenor  during  cross-exami- 
nation was  valid;  (2)  that  the  previous  testimony  of  each 
did  not  cause  either  to  waive  the  right  to  assert  the  privilege; 
and  (3)  it  was  not  error  to  refuse  to  strike  any  or  aU  of  the 
direct  testimony  of  either  when  the  assertion  of  the  privilege 
was  upheld  during  cross-examination.  What  the  court  does 
not  say  is  whether  it  foimd  the  cross-examination  to  be  either' 
germane  or  collateral  to  the  issues  in  Hett's  case  and  if,  as 
we  feel  everyone  agrees,  germane,  then  why  it  upheld  the 
refusal  to  strike.  This  was  the  crux  of  both  our  written  and 
oral  argument  on  this  point,  and  we  are  gravely  distressed 
that  somehow  we  were  totally  misunderstood.  , 

Before  turning  to  this  question,  however,  we  do  wish  to' 
make  the  foUovidng  observation.  We  agree  that  the  claim  of 
privilege  was  valid  either  for  reasons  advanced  by  the  Gov-| 
emment  at  trial  and  most  certainly  under  Murphy  v.  Water- 
front Commission,  378  U.S.  52,  as  cited  by  the  court,  if  there 
was  no  waiver.  Murphy  v.  Waterfront  has  no  bearing  on  the 
waiver  question.  But  here  there  was  a  waiver,  and  any  ob- 
jective reading  of  the  record  so  shows. 

We  earnestly  beseech  the  court  to  read  pages  644-655  ol 
the  transcript  where  Young  on  direct  examination  tells  of  a 
trip  on  March  4,  1963  to  Seattle  and  some  details  of  his  stay' 
and  departure  on  March  8,  1963,  and  then  read  pages  702-707, 
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where,  on  cross-examination,  he  is  permitted  to  refuse  to  tell 
the  other  and  really  crucial  details  thereof  insofar  as  Hett's 
case  is  concerned.  Then  also  contrast  the  without  reserva- 
tion redirect  examination  on  pages  751-754  with  the  asser- 
tion of  privilege  which  was  upheld  on  recross-examination  at 
pages  765,  766,  772,  and  774. 

For  the  court  to  say  the  waiver  question  was  "a  close  one," 
but  to  discard  it  on  the  theory  that  the  questions  concerned 
Count  I  only  is  totally  inaccurate.  What  the  trial  was  all 
about  was  to  ascertain  whether  a  dominant  connection  ex- 
isted between  a  Kirkland,  Washington  robbery  of  December 
1, 1962  and  travels  of  Young  from  March  8  to  March  29,  1963. 
To  say  questions  concerning  March  4  or  March  5  relate  only 
to  the  March  8  trip  and  not  to  the  March  22  trip  charged  in 
Count  III  is  unreal  and  inaccurate,  particularly  when  we 
bear  in  mind  that  the  court's  opinion  indicates  no  problem 
in  connecting  the  trip  of  March  22,  1963  all  the  way  back  to 
December  1, 1962.  There  was,  in  fact,  a  clear  waiver  here  as  to 
questions  which  affected  aU  counts,  not  simply  Count  I. 

The  rule  in  this  court  cleEwly  supports  a  finding  of  waiver. 
See  Semler  v.  United  States,  332  F.2d  6,  7  (9th  Cir.  1964) 
where  the  rule  was  stated  that  waiver  turns  on  whether  or 
not  the  cross-examination  is  on  a  subject  gone  into  on  direct 
examination.  AU  we  ask  is  that  the  court  apply  its  own  rvde 
to  this  question. 

Now,  we  return  to  what  we  believe  to  be  the  most  crucial 
point,  i.e.,  a  vaUd  fear  of  some  or  many  prosecutions  gives 
rise  to  a  valid  claim  of  privilege  which  for  the  sake  of  argu- 
ment we  will  now  say  had  not  been  waived.  So  what  do  we 
do  when  Young  asserts  the  privilege.  The  answer  turns  on 
U.S.  V.  Cardillo,  316  F.2d  606  (2nd  Cir.  1963).  We  respect- 
fully refer  the  court's  attention  to  page  611  of  that  opinion 
.which  we  set  out  in  detail  at  page  36  of  our  opening  brief. 

Simply,  the  rule  is  that  we  must  determine  whether  the 
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privilege  was  upheld  as  to  questions  which  were  germane  or, 
on  the  other  hand,  merely  collateral  to  the  issues  in  the  case 
on  trial.  Nowhere  in  the  court's  opinion,  here,  is  there  even 
any  intimation  that  this  singularly  crucial  point  was  con-i 
sidered. 

Of  course,  Cardillo,  supra,  holds  that  if  the  privilege  is 
sustained  to  questions  germane  to  the  matter  on  trial  then 
you  must  strike  the  direct  testimony;  if  as  to  questions 
merely  collateral  to  the  issues  in  the  trial,  then  nothing  need 
be  done.  The  vitality  of  this  nile  is  amply  demonstrated  at 
page  613  of  Cardillo,  supra,  where  reversal  is  ordered  because  i. 
of  failure  to  strike  direct  testimony  when  the  cross-examina-  f 
tion  to  which  the  privilege  was  asserted  and  upheld  was  very  * 
nearly  only  an  attack  on  credibility  of  the  witness.  The  point 
is  that  this  is  a  most  zealous  right  and,  here,  in  Hett's  case,; 
the  court's  opinion  shows  it  was  not  even  considered.  Since  i 
Cardillo,  the  following  cases  have  been  decided,  all  of  which 
reiterate  that  the  Cardillo  approach  to  the  problem  is  the 
only  proper  one  and  must  be  the  approach  taken:  Smith  v. 
U.S.,  331  F.2d  265  (8th  Cir.  1964) ;  U.S.  v.  Smith,  342  F.2d 
525  (4th  Cir.  1965) ;  and  Coil  v.  U.S.,  343  F.2d  573  (8th  Cir. 
1965). 

Each  of  these  cases  illustrate  this  approach  of  the  court 
concerning  itself  first  with  the  direct  examination,  then  the 
cross-examination,  and  then  ascertaining  (in  the  aforemen- 
tioned cases)  the  cross-examination  to  be  merely  collateral 
as  directed  solely  toward  the  witness's  credibiUty.  Our  case,! 
of  course,  is  just  the  opposite,  because  none  of  the  questions 
were  in  the  nature  of  attacks  on  Yoimg's  credibility.  Instead,! 
every  question  was  directed  to  the  "why"  of  Young's  move- 
ments on  the  very  dates  involved  in  Hett's  trial.  What  could; 
be  more  germane? 

Not  only  does  the  court  omit  any  discussion  of  this  pointi 
but  so  does  the  Government's  brief.  No  suggestion  is  made 
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an3where  that  the  privilege  was  claimed  on  collateral  matters 
only.  And,  certainly,  the  court's  opinion  itself  most  clearly 
demonstrates  that  the  trip  of  March  22,  1963  relates  to  the 
robbery  of  December  1,  1962,  and  thus  any  probing  of  activi- 
ties from  March  4  to  8,  1963  is  clearly  germane  to  Count  III, 
as  well,  of  course,  as  being  germane  in  the  sense  of  not  simply 
attacking  Young's  character. 

So  again  what  we  urge  is  that  the  Ninth  Circuit  adopt  the 
same  rule  as  the  Second,  Fourth,  and  Eighth  Circuits,  apply 
this  rule,  and  then  state  what  has  to  follow  from  such  appli- 
cation. So  far  the  court  here  has  been  silent  about  this  basic 
matter,  and  this,  primarily,  is  why  in  this  case,  unlike  so 
many  others,  a  rehearing  is  absolutely  necessary. 
1  For  the  reasons  as  set  out  above,  appellant  respectfully 
petitions  this  Court  to  rehear  this  matter. 

,  Respectfully  submitted, 

Murray  B.  Guterson, 
Attorney  for  Appellant. 


CERTIFICATE  OF  COUNSEL 

I  certify  that  in  my  judgment  this  petition  for  rehearing 
is  well  founded  and  further  that  it  is  not  interposed  for 
purpose  of  delay. 


Murray  B.  Guterson,  Attorney. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  19325 


Safeway  Stores,  Incorporated;  Continental  Baking 
Company;  Langendorf  United  Bakeries,  Inc.;  Hansen 
Baking  Company,  Inc.,  Richard  Hoyt;  Buchan  Baking 
Co.,  AND  George  B.  Buchan,  petitioners 

V. 

Federal  Trade  Commission,  respondent 


O-Y  PETITION  TO  HEVIEW  AX  OkDEIi  OF  THE  FEDERAL  TRADE 

CO.V.V/SS/OY 


REPLY  TO  MEMOEANDUM  OF  CONTINENTAL  BAKING  COMPANY 
RE  APPLICABILITY  OF  FLOTILL  PRODUCTS,  INC.  v.  FEDERAL 
TRADE  COMMISSION 


In  a  memorandum  dated  April  4,  1966,  Continental  Baking 
Company  argues  that  the  decision  in  Flotill  Products,  Inc.  v. 
Federal  Trade  Cortunwsion,  CCH  1966  Trade  Cases,  Tj  71,720 
(9th  Cir.  1966),  applies  to  this  proceeding  and  requires,  or 
may  require,  that  it  be  remanded  to  the  Commission.  Flotill 
held  that  "an  order  of  the  Commission  must  be  supported  by 
three  members  in  order  to  constitute  an  enforceable  order  of 
the  FTC." 

We  submit  that  the  argument  of  Continental  is  not  well 
taken,  and  that  the  Flotill  decision  has  no  apphcability  to  this 
case.  The  order  here,  directing  petitioners  to  cease  and  desist 
from  fixing  bread  prices,  was  issued  by  a  3  to  1  vote  (R.  II, 

(1) 
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813,  866),  not  by  a  2  to  1  vote  as  in  Flotill.  Hence  it  was 
"supported  by  three  members,"  exactly  as  held  to  be  required 
hy  Flotill. 

After  issuance,  the  effectiveness  of  this  order  was  stayed 
pending  proceedings  on  remand,  and  this  was  done  because  of 
the  request  of  Continental  (R.  II,  873).  The  Commission,  on 
May  28, 1964,  directed  that  (R.  II,  882) : 

*  *  *  the  effective  date  of  the  Commission's  decision 
and  order  of  February  28,  1964,  be,  and  it  hereby  is, 
stayed  pending  the  proceedings  on  remand  *  *  * 

Continental  had  petitioned  for  an  opportunity  to  rebut  certain 
facts  officially  noticed  by  the  Commission,  about  the  internal 
management  of  Continental's  interstate  bread  business,  in  de- 
ciding the  so-called  "commerce"  question  in  this  case  (R.  II, 
830-836). 

After  the  record  had  been  reopened  for  this  limited  purpose 
(R.  II,  877),  and  returned  to  the  Conmiission,  it  was  concluded 
by  a  2  to  1  vote  that  Continental  had  not  in  most  particulars 
shown  the  contrary  of  the  facts  officially  noticed.  It  was  then 
directed,  on  December  3, 1964,  that  (R.  II,  985) : 

*  *  *  the  order  to  cease  and  desist  issued  February 
28,  1964,  be,  and  it  hereby  is,  made  effective  *  *  * 

The  2  to  1  decision,  after  remand,  in  substance  only  amounted 
to  a  redetermination  that,  notwithstanding  the  contentions  of 
Continental  on  remand.  Continental's  bread  sales  in  Wash- 
ington were  in  interstate  commerce.  No  new  cease  and  desist 
order  was  issued,  the  original  order  supported  by  a  3  out  of  4 
majority  was  merely  put  into  effect. 

Moreover,  it  is  clear  that  the  record  in  this  case,  entirely 
apart  from  the  officially  noticed  facts  and  the  proceedings  on 
remand,  was  sufficient  to  establish  that  the  price  fixing  activi- 
ties of  petitioners  in  Washington,  including  those  of  Conti- 
nental, were  in  interstate  commerce.  Continental  stipulated 
in  the  case-in-chief  that  in  1960  it  sold  $350,000,000  worth  of 
bread  and  other  bakery  products  in  60  cities  and  29  states, 
that  it  was  regularly  engaged  in  interstate  commerce  in  the 
sale  and  distribution  of  bread  and  other  bakery  products,  that 
its  coast-to-coast  baking  business  was  conducted  on  an  inte- 


grated  basis,  that  purchasing  was  done  at  headquarters  in  New 
York,  that  all  receipts  went  into  a  single  treasury,  that  ultimate 
responsibility  for  company  affairs  was  centralized  in  New  York, 
that  each  element  of  its  bread  and  bakery  business  was  part  of 
an  integrated  whole,  that  Continental  was  a  single  entity,  that 
Continental  in  its  whole  business  benefited  by  what  was  done 
by  its  individual  bakeries  and  its  local  officials,  such  as  those 
in  Washington,  and  that  New  York  headquarters  of  Conti- 
nental approved  membership  in  Bakers  of  Washington,  Inc. 
(R.I,  304-305). 

This  Court  in  Rangen,  Inc.  v.  Sterling  Nelson  &  Sons,  Inc., 
351  F.  2d  851,  860-861  (9th  Cir.  1965),  decided  after  the  Com- 
mission's decision  was  issued  and  after  its  brief  in  this  Court 
was  prepared,  recognized  that  where  such  facts  existed,  acts 
and  practices  within  a  state  were  in  interstate  commerce  and 
subject  to  the  jurisdiction  of  the  antitrust  laws.  In  Rangen 
this  Court,  applying  the  rationale  of  Moore  v.  Mead's  Fine 
Bread  Co.,  348 U.S.  115  (1954),  ruled  (p.  861) : 

Critical  here  is  the  fact  that  Rangen's  payments  to 
Grimes  gave  it  a  definite  advantage  in  its  own  inter- 
state dealings — the  "beneficiary"  was  its  interstate 
business — and  therefore  the  payments  must  be  regarded 
as  having  been  made  in  the  course  of  its  own  interstate 
commerce. 

The  price  fixing  activities  of  Continental  in  Washington,  of 
course,  gave  it  an  advantage  in  its  interstate  bread  business. 
The  beneficiary  was  Continental's  interstate  business  in 
which  it  was  better  able  to  compete  because  of  the  price  fixing 
activities  within  Washington.  This  Court  accordingly  can 
sustain  the  cease  and  desist  order  issued  by  the  3  out  of  4 
majority  of  the  Commission  without  relying  upon  the  officially 
noticed  facts,  or  upon  the  ruling  after  remand  that  Continental 
had  failed  to  controvert  such  facts.  Indeed,  Continental 
appears  to  admit  this  (Memorandum,  p.  3) . 

It  is  relevant  to  note  that  until  now  Continental  never  saw 
any  error  in  the  termination  of  the  stay  and  the  effectuation  of 
the  original  order,  after  remand,  by  a  2  to  1  vote.  It  is  now 
claimed  for  the  first  time,  after  all  briefs  have  been  filed,  and 


oral  argument  had,  that  this  procedure  was  fatally  defective. 
This  alleged  error  patently  is  being  raised  at  this  late  date 
because  of  the  fortuitous  occurrence,  so  far  as  Continental  is 
concerned,  of  the  Flotill  decision.  It  is  also  relevant  to  note 
that  Continental  in  its  memorandum  of  April  4,  1966,  in  effect 
"wants  to  have  its  cake  and  eat  it,  too."  Continental  only 
advocates  the  application  of  Flotill  to  this  case  in  the  event 
that  Continental  loses  on  the  merits.  Continental  wants  this 
Court  to  undertake  a  decision  on  the  merits.  If  it  should 
appear,  however,  that  the  Commission's  order  is  to  be  sustained. 
Continental  then  wants  the  entry  of  the  decision  to  be  shelved, 
Flotill  ruled  applicable,  and  the  entire  case  remanded  to  the 
Commission. 

We  submit  that  such  handling  would  be  incorrect  and  un- 
fair. The  Court  should  first  decide  whether  Continental  can 
properly  raise,  at  this  time,  the  question  of  the  effectuation  of 
the  original  order,  after  remand,  by  a  2  to  1  vote.  Only  if  this 
is  determined  to  be  proper  should  the  question  of  the  applica- 
bility of  Flotill  be  taken  up.^ 

For  the  foregoing  reasons  we  believe  Flotill  has  no  applica- 
tion to  this  case,  and  a  decision  on  the  merits  should  be  made. 
Respectfully  submitted, 

James  McI.  Henderson, 

General  Counsel, 
J.  B.  Truly, 

Assistant  General  Counsel, 
Charles  C.  Moore,  Jr., 
Daniel  H.  Hanscom, 

Attorneys, 
Attorneys  for  the  Federal  Trade  Commission. 

Washington,  D.C,  20580. 


'  The  Commission  has  filed  a  petition  for  rehearing  in  the  Flotill  case, 
suggesting  a  rehearing  en  iaiir. 
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STATEMENT  OF  REASONS  FOR  GRANTING  PETITION 

This  petition  is  addressed  to  the  opinion  of  this 
Court,  dated  September  14,  1966,  affirming  a  Federal 
Trade  Commission  Cease  and  Desist  Order  issued 
under  Section  5  of  the  Federal  Trade  Commission  Act. 
GroTuids  for  the  petition  are  (1)  that  the  Court  has 
transgressed  the  important  principle  of  administra- 
tive law  that  agency  orders  can  only  be  affirmed  on  the 
grounds  relied  upon  by  the  agency,  and  (2)  that  the 
September  14  opinion  is  flatly  contrary  to  applicable 
Supreme  Court  precedent  defining  the  scope  of  the 
Federal  Trade  Commission  Act.  Both  questions  are 
of  substantial  public  importance. 

1.  This  Court  Is  Wilhout  Authority  to  Affirm  an  Agency  De- 
cision on  Grounds  Other  Than  Those  Relied  Upon  by  the 
Agency. 

Section  5  of  the  Federal  Trade  Commission  Act 
provides  that  "luifair  methods  of  competition  in  com- 
merce are  hereby  declared  unlawful."  15  U.S.C.  §45 
(1964).  "Conmierce"  as  defined  in  Section  4  of  the 
Act  in  relevant  part  "means  commerce  among  the  sev- 
eral states  or  with  foreign  nations  .  .  .  ."  15  U.S.C. 
§44  (1964). 

The  complaint  in  this  proceeding  alleged  a  con- 
spiracy among  some  sixty-three  persons  and  firms  in 
and  around  Seattle,  Washington.  The  Commission 
held  that  the  alleged  local  Seattle  conspiracy  was  "in 
commerce"  because  of  the  multistate  character  of  cer- 
tain of  the  respondent  companies  such  as  Continental. 
The  Court's  opinion  of  September  14  expressly  dis- 
avowed reliance  upon  this  theory  of  jurisdiction,  how- 
ever, and  instead  held  that  certain  sales  made  by  a 
few  of  the  respondents  to  distributors  in  Seattle  who 
in  turn  ship  bread  to  Alaska  were  sufficient  to  bring 
the  alleged  Seattle  conspiracy  within  the  terms  of  the 
Act. 

The  Court's  entire  analysis  and  holding  appears  in 
one  paragraph  of  its  decision: 


"The  Alaskan  sales  were  not  wholly  unrelated 
to  the  activities  which  the  FTC  seeks  to  i)reveut. 
The  prices  received  for  these  sales,  sales  which 
were  clearly  made  'in  commerce',  were  deteitnined 
in  the  same  manner  as  sales  made  in  the  State  of 
Washington.  While  it  may  be  that  the  petitioners 
intended  that  their  activities  affect  only  those 
sales  made  within  the  State  of  Washington,  the 
effect  was  otherwise." 

In  its  turn,  the  Commission  had  expressly  disavowed 
reliance  npon  these  Alaska  sales.  The  Connnission 
had  held,  referring  to  the  Alaska  sales,  that 

"...  this  case  involves  a  much  larger  problem. 
We  think  it  not  only  important  hut  necessary  that 
we  deal  with  the  question  of  whether  these  great 
interstate  firms  can  claim  inununity  from  the 
statutory  prohibition  against  price  fixing  in  re- 
gard to  the  remaining  99  per  cent  of  the  transac- 
tions involved,  those  that  took  place  within  the 
borders  of  the  State  of  Washington."  [Emphasis 
added.]     (R.  V.  II,  p.  821). 

In  accordance  with  this  finding  of  necessity  the 
Commission  admitted  that  its  record  did  not  support 
the  broad  order  it  was  issuing  and  went  on  to  take 
official  notice  of  facts  not  in  the  record.  The  Com- 
mission never  said  whether  this  unusual  action  was 
"necessary"  because  an  Alaska  finding  would  lack 
any  evidentiary  support,*  or  because  the  complaint 
did  not  contain  due  notice  of  such  a  charge  since  it 


*  The  Commission  alleged  a  sixty-three  member  conspiracy  which 
obviously  had  no  interest  in  the  minuscule  sales  to  the  Alaska  ship- 
pers. Not  only  was  there  no  evidence  offered  of  any  collusion  on 
those  sales  but,  in  spite  of  the  assumptions  of  fact  made  in  the 
Court's  dispositive  paragraph,  there  is  no  evidence  whatever  of 
what  Continental's  prices  were  to  shippers  to  Alaska,  nor  any 
evidence  of  Buchan's  prices,  nor  Hansen's,  nor  when  and  if  they 
changed,  nor  whether  any  discounts  were  quoted,  etc.,  and  there 
is,  moreover,  no  evidence  whatever  that  these  prices  were  affected 
by  the  alleged  Seattle  conspiracy.  (See  Petitioner  Continental's 
Reply  Brief,  pp.  4-5). 


contained  no  mention  of  anything  respecting  Alaska, 
or  because  standard  rules  of  law  prohibit  a  finding  of 
a  four  man  conspiracy  on  a  charge  of  a  sixty-three  man 
conspiracy,  or  because  a  narrow  finding  on  Alaska 
would  not  in  its  judgment  support  the  broad  order 
that  was  issued.  Whatever  the  reason,  the  fact  is  the 
Conunission 's  order  does  not  purport  to  rest  on  the 
sales  to  the  Alaska  trade,  and  this  is  the  only  basis 
the  Court  rested  its  affirmance  on. 

The  legal  principle  violated  by  this  Court's  affirm- 
ance of  an  agency  order  on  groimds  different  than 
those  relied  upon  by  the  agency  is  stated  in  the  leading 
case  of  SEC  v.  Clienery  Corp.,  318  U.S.  80  (1943). 
The  holding  of  the  Supreme  Court  in  this  case  is 
stated  in  one  sentence:  "We  merely  hold  that  an 
administrative  order  cannot  be  upheld  imless  the 
grounds  upon  which  the  agency  acted  in  exercising  its 
powers  were  those  upon  which  the  action  can  be  sus- 
tained."   318  U.S.  at  95. 

The  holding  of  Chenery  as  applied  to  the  case  at 
hand  is  simply  that  the  agency's  order  cannot  be 
affirmed  absent  an  affinnance  by  this  Court  of  the  Com- 
mission finding  that  the  method  of  competition  alleged 
in  Seattle  was  "in  commerce"  because  of  the  multi- 
state  character  of  some  of  the  respondents.  For  the 
reasons  already  argued  to  the  Court,  and  as  to  which 
the  September  14  decision  contained  no  opinion,  we 
submit  that  such  a  finding  is  legally  impermissible. 

2.  Section  5  of  the  Federal  Trade  Commission  Act  Requires  a 
Showing  of  Unfair  Acts  or  Practices  Which  Are  Actually 
in  Interstate  Commerce. 

The  second  legal  error  in  the  September  14  opinion 
also  stems  from  the  Court's  reliance  upon  the  Alaska 
sales  for  jurisdiction.  As  noted,  the  Act  provides 
that  "unfair  methods  of  competition  in  commerce" 
are  luilawful.  The  Supreme  Court  has  explicitly  held 
that  this  language  means  what  it  says;  i.e.,  that  "un- 


fair  methods  of  competition  in  [interstate]  commerce" 
does  not  mean  "unfair  methods  of  competition  in  any- 
way affecting  interstate  commerce."  FTC  v.  Bunte 
Bros.,  Inc.,  312  U.S.  349,  355  (1941). 

The  September  14  opinion,  in  the  paragraph  quoted 
above,  holds  that  the  alleged  Seattle  conspiracy  vio- 
lated Section  5  because  it  "affected"  piices  on  sales 
to  dealers  for  shipment  to  Alaska  made  by  a  few  of 
the  sixty-three  alleged  co-consiiiratoi's.  As  such,  the  de- 
cision is  squarely  in  confiict  with  the  Supreme  Court's 
holding  in  FTC  v.  Bunte  Bros.,  Inc.,  supra,  which  is 
the  leading  case  on  the  scope  of  Section  5,  and  a  case 
not  even  cited  in  the  September  14  opinion. 

In  Bunte  Bros.,  Inc.,  the  Commission  tried  to  pro- 
hibit intrastate  activities  of  a  firm  on  the  theory  that 
they  were  in  conmierce  because  they  "affected"  com- 
merce. The  analysis  of  the  Supreme  Court  is  fully 
stated  in  two  brief  excerpts  from  its  opinion : 

"Wbile  one  may  not  end  with  the  words  of  a 
disputed  statute,  one  certainly  begins  there.  'Un- 
fair methods  of  competition  in  commerce'  are  the 
concern  of  §  5,  and  the  Commission  is  'directed  to 
prevent  persons  .  .  .  from  using  unfair  methods 
of  competition  in  commerce  .  .  .'  The  'commerce' 
in  which  these  methods  are  banned  is  interstate 
commerce."    312  U.S.  at  350-51. 

"...  we  merely  hold  that  to  read  'unfair  methods 
of  competition  in  [interstate]  commerce'  as  though 
it  meant  'unfair  methods  of  comi)etition  in  any 
way  affecting  interstate  commerce,'  requires,  in 
view  of  all  the  relevant  considerations,  much 
clearer  manifestation  of  intention  than  Congi*ess 
has  furnished."    Id.  at  355. 

Bunte  Bros.,  Inc.,  remains  the  definitive  statement 
of  the  scope  of  Section  5.  It  has  never  been  over- 
ruled, superseded,  or  limited  by  any  subsequent  de- 
cision. 


CONCLUSION 

The  dispositive  paragraph  of  the  Court's  decision 
thus  not  only  articulates  a  legal  theory  expressly  re- 
jected by  the  Supreme  Court,  but  also  affirms,  contrary 
to  Supreme  Court  command,  on  a  basis  upon  which  the 
Commission  was  either  unable  or  unwilling  to  rely. 

The  Court's  opinion  is  of  substantial  public  impor- 
tance as  it  would  expand  significantly  the  hitherto 
established  reach  of  Section  5  of  the  Federal  Trade 
Commission  Act.  It  is,  moreover,  of  significant  con- 
cern to  Continental  Baking  Company  for,  alone  among 
its  multistate  competitors,  Continental  would  be  sub- 
ject to  a  broad  Commission  order.  (Even  those  few 
named  in  the  order  have  since  been  acquired  by  others.) 
It  is  no  answer  to  say  the  order  would  only  require 
adherence  to  the  law.  It  would  do  much  more.  It 
would  subject  Continental  in  perpetuity  to  recurrent 
Commission  compliance  demands  as  to  which  there  is 
no  effective  relief.  In  addition,  if  the  Court  should 
sign  the  order  submitted  by  Commission  counsel.  Con- 
tinental would  unlawfully  be  continually  exposed  to 
proceedings  for  contempt  of  this  Court. 

We  respectfully  submit  that  the  legal  errors  under- 
lying the  September  14  opinion  require  reconsidera- 
tion by  the  full  Court. 

Respectfully  submitted, 

John  H.  Schafer 
James  V.  Siena 

Covington  &  Burling 
Of  Counsel:  701  Union  Trust  Building 

Roy  M.  Anderson  Washington,  D.  C.     20005 

Vice  President  d  Comselfor 

General  Counsel  Continental  Baking 

Company 
Gordon  A.  Thomas 

Continental  Baking 
Company 

October  14,  1966 
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PETITION  FOR  REHEARING  OF 
PETITIONER  SAFEWAY  STORES,  INCORPORATED 


Petitioner  respectfully  petitions  the  Court  tor  a  rehear- 
ing and  reconsideration  of  its  decision  filed  herein  on 
September  14,  1966,  and  requests  that  this  case  be  re- 
heard en  banc  for  the  reasons  set  forth  below: 

I. 

Assuming  (a)  that  the  record  before  the  Commission 
permitted  a  finding  of  participation  in  a  price  fixing  con- 
spiracy by  members  of  Bakers  of  Washington,  Inc.  and 
by  petitioners  other  than  Safeway;  assuming  (b)  that  the 
record  warrants  the  finding  that  Bakers'  secretary  par- 
ticipated in  conspiratorial  price  fixing  activities  on  behalf 
of  members  of  Bakers;  and  assuming  (c)  that  "the  exist- 
ence of  the  [Safeway]  price  differential  did  not  compel 
the  Commission  to  find  that  Safeway  was  not  a  conspira- 


tor"  (Opinion,  page  8),  the  Court  erred  in  sustaining  the 
finding  of  the  Commission  that  Safeway  participated  in 
the  conspiracy  for  the  following  reasons: 

1.  The  Court  concludes  (Opinion,  page  9)  "that  there 
was  substantial  evidence  to  support  findings  that  each 
of  the  petitioners  [including  Safeway]  participated". 

2.  The  evidence  of  record  —  and  the  only  facts  referred 
to  by  the  Court  —  upon  which  a  finding  of  participation 
by  Safeway  can  be  predicated  are:  "the  record  reveals 
that  Safeway  directly  paid  to  Bakers'  secretary  the  sum 
of  $600  per  year,  an  amount  equivalent  to  the  maximum 
dues  charged  for  Bakers'  members".  The  only  evidence  of 
record  affirmatively  establishes  that  this  payment  was 
paid  for  representation  of  Safeway  in  its  labor  matters 
(Tr.  120).  This  evidence  of  record  is  not  contradicted  — 
it  is  not  simply  a  "claim"  by  Safeway. 

3.  The  Court's  conclusion  "that  there  was  evidence 
which,  with  its  inferences,  was  sufficiently  substantial  to 
support  a  determination"  that  Safeway  participated  in 
conspiratorial  activity  is  erroneous  as  a  matter  of  law: 

( a )  The  total  evidence  referred  to  in  paragraph  2 
above  does  not  support  such  a  determination. 

(b)  There  are  no  permissible  inferences  which  may  be 
drawn  from  such  evidence  that  support  a  determination 
of  conspiratorial  participation  by  Safeway. 

4.  The  Court's  observation  that  "while  Safeway  claimed 
that  the  consideration  was  the  secretary's  individual  rep- 


lesentatioii  in  its  labor  matters,  the  Commission  was  free 
to  infer  otherwise '  is  erroneous  as  a  matter  of  law: 

(a)   The  only  evidenee  of  reeord,  which  is  not  contra- 
dicted, is  that  Safeway  s  payment  was  made  exclusively 
I  for  work  on  labor  matters.  (Tr.  120) 

I  (b)  The  participation  by  Bakers'  secretary  in  conspiia- 
'  torial  price  fixing  activities  on  behalf  of  members  of 
'  Bakers  does  not  permit  the  drawing  of  an  inference  that 
i  Safeway  paid  for  or  authorized  conspiratorial  price  fixing 
'  activities  on  its  behalf.  (See  Tr.  98,  119) 

I  5.  Safeway  is  entitled  to  a  determination  as  to  its  par- 
ticipation in  conspiratorial  activity  based  upon  the  factual 
record  before  the  Commission  —  not  upon  the  freedom  of 
the  Commission  to  draw  inferences  as  to  Safeway's  par- 
ticipation which  do  not  find  support  in  the  facts  of  record. 

!  II- 

Petitioner  cannot  be  deemed  to  have  waived  the  fail- 
ure of  the  Commission  to  observe  due  process  in  the  pur- 
ported process  of  taking  official  notice  of  facts  assertedly 
established  in  another  proceeding.  Docket  No.  7630. 

I       (a)   Assuming  that  petitioner  may  be  deemed  to  have 
!  waived  objections  to  a  failure  of  the  Commission  to  fol- 
low the  statutory  requirements  of  Section  7(c)  and  7(d) 
of  the  Administrative  Procedure  Act,  5  U.S.C.  §  1006(c), 
I  (d)     as  stated  by  the  Court   (Opinion  p.   11),  this  pe- 
tioner  cannot  be  deemed  to  have  waived  failure  to  ac- 


cord  to  it  due  process  in  the  determination  which  resulted 
in  the  order  against  it.  For  reasons  set  forth  at  pages 
33-40  of  this  petitioner's  brief  herein,  this  denial  of  due 
process  cannot  be  obviated  by  reference  to  Section  i 
1006(d)  of  the  Administrative  Procedure  Act  and  its  pro- 
visions for  affording  petitioner  the  opportunity  of  show- 
ing the  contrary  of  the  noticed  facts.  Failure  to  accord  I 
petitioner  procedural  due  process  under  the  4th  Amend- 
ment is  not  subject  to  waiver. 

(b)   A  holding  to  the  contrary  is  squarely  contradic- 
tory of  the  decision  of  the  Court  of  Appeals  for  the  Sixth 
Circuit  in  Dayco  Corp.  vs.  Federal  Trade  Commission, 
decided  June  17,  1966,  362  F(2d)  180,  where  this  precise 
point  was  ruled  upon  and  where  the  Court  observed  with  i 
respect  to  the  use  of  official  notice:  "due  process  must  be 
observed  in  such  use".  (362  F(2d)  at  185.  The  fact  that  j 
the  petitioner  there  "declined  to  put  in  any  evidence  in  i 
an  attempt  to  disprove  the  case  the  F.T.C.  had  made"  by 
use  of  oflBcial  notice  was  deemed  to  be  immaterial.  (362 
F(2d)  at  185). 

m. 

Petitioner,  Safeway  Stores,  Incorporated,  adopts  and 
incorporates  by  this  reference  the  petition  for  rehearing 
filed  herein  on  behalf  of  petitioner  Continental  Baking 
Company. 


Respectfully  submitted, 

Robert  W.  Graham 

George  Constable 

Attorneys  for  Petitioner. 
Safeway  Stores,  Incorporated 

Bogle,  Gates,  Dobbin,  Wakefield  &  Long 
Of  Counsel 

Office  and  Post  Office  Address: 
14th  Floor  Norton  Building 
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judgment  this  petition  is  well  founded  and  that  it  is  not 

1  interposed  for  delay. 

Robert  W.  Graham 
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October  10,  1966 
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Southern  Division 


APPELLANTS'  BRIEF 


INTRODUCTION 

"For  over  three  centuries  the  beauty  of  Amer- 
ica has  sustained  our  spirit  and  enlarged  our 
vision.  We  must  act  now  to  protect  this  heritage. 
In  a  fruitful  new  partnership  with  the  states  and 
cities  the  next  decade  should  be  a  conservation 
milestone.  We  must  make  a  massive  effort  to  save 
the  coimtryside  and  establish — as  a  green  legacy 
for  tomorrow — ^more  large  and  small  parks,  more 
seashores  and  open  spaces  than  have  been  created 
during  any  period  in  our  history." 

The  President  of  the  United  States,  January  4, 
1965. 


STATEMENT  OF  QUESTIONS  INVOLVED 
Does  the  AEC  have  power  to  determine  the  character 
and  location  of  an  electric  power  line  used  in  local 
distribution  or  for  the  transmission  of  electricity 
in  intrastate  commerce? 

Does  the  AEC's  lack  of  power  to  determine  the  char- 
acter and  location  of  an  electric  transmission  line 
used  in  local  distribution  or  for  the  transmission 
of  electricity  in  intrastate  commerce  prevent  the 
United  States  from  condemning  property  for  such 
use  at  the  Commission's  request? 


I 

JURISDICTION 

Jurisdiction  of  the  subject  matter  of  these  actions 
was  conferred  upon  the  District  Court  by  28  USCA 
Sec.  1358. 

Jurisdiction  of  these  appeals  is  confei^red  upon  this 
Court  by  28  USCA  Sec.  1292(b). 


II 

STATEMENT  OF  THE  CASE 

Plaintiff  United  States  of  America  instituted  two 
civil  actions  (in  this  court,  Nos.  19373  and  19374)  for 
the  condemnation  of  a  strip  of  land,  100  feet  in  width 
and  approximately  2%  miles  long,  for  the  purpose  of 


constructing  thereon  an  overhead  220,000  volt  electric 
transmission  line  to  serve  the  Stanford  Linear  Ac- 
celerator Center. 

In  No.  19373,  the  govermnent  sought  to  condemn 
4.92  acres  of  the  route  located  within  the  Town  of 
Woodside;  in  No.  19374,  24.57  acres  of  the  route 
thi'ough  unincorporated  lands  of  the  County  of  San 

Mateo. 

Various  defendant  property  owners  and  the  Town 
of  Woodside  filed  answers,  motions  to  dismiss  and/or 
motions  for  simimary  judgment.  The  government  filed 
motions  to  strike  the  defendants'  motions  and  all  de- 
fenses raised  in  their  respective  answers.  Pursuant  to 
stipulation,  the  two  cases  were  consolidated  and  all 
issues  submitted  to  the  court  on  Jime  5,  1964,  At  such 
hearing  it  was  further  stipulated  that  all  factual  mat- 
ters raised  in  support  of  defendants'  motions  for  sum- 
mary judgment  would  be  considered  as  raised  by  way 
of  answer. 

Plaintiff's  motions  to  strike  w^ere  granted  on  Jime 
12, 1964,  the  order  being  thereafter  amended  on  Jime 
17,  1964,  to  include  a  finding  intended  to  bring  such 
order  within  the  provisions  of  28  USCA  Sec.  1292(b) 
providing  for  appeals  from  interlocutory  orders  in 
certain  cases.  Petitions  for  leave  to  appeal  were  filed, 
and  granted  by  this  Court. 

Appellants,  including  the  Town  of  Woodside,  ap- 
peal from  the  order  granting  plaintiff's  motions  to 
strike  their  motions  and  defenses  and  from  denial  of 
their  motions  for  siunmary  judgment. 


From  the  pleadings  and  affidavits  of  defendants,  un- 
challenged by  the  government,  it  appears  that  the 
Atomic  Energy  Commission  (AEC)  filed  the  con- 
demnation actions  in  question  for  the  express  purpose 
of  overriding  local  regulation  of  the  transmission  of 
electricity  by  the  Town  Comicil  of  the  Town  of  Wood- 
side  and  the  Board  of  Supei-visors  of  the  County  of 
San  Mateo. 

The  defenses  of  defendants  were  predicated  on  the 
contention  that  the  Atomic  Energy  Commission  was 
without  jurisdiction  or  power  to  oven'ide  local  regula- 
tion of  electric  transmission  lines  by  virtue  of  the 
Federal  Power  Act  of  1935,  and  Title  42  USCA,  Sec- 
tion 2018,  originally  enacted  as  Section  271  of  the 
Atomic  Energy  Act  of  1954.  Section  2018,  entitled 
"Agency  Jurisdiction,"  reads  as  follows: 

"Nothing  in  this  chapter  shall  be  construed  to  af- 
fect the  authority  or  regulations  of  any  Federal, 
State  or  local  agency  with  respect  to  the  genera- 
tion, sale  or  transmission  of  electric  power." 

Construction  of  the  Stanford  Linear  Accelerator 
was  approved  by  Congress  in  1961^  at  an  estimated 
cost  of  $114,000,000.  The  power  supply  for  the  Ac- 
celerator was  to  come  from  an  electric  transmission 
line  constructed  by  Pacific  Gas  and  Electric  Company 
(P.  G.  &  E.)  to  the  Accelerator.^ 


iPiiblic  Law  87-315 ;  75  Stat.  676  §§  101  and  107,  Sept.  26,  1961. 

^Hearings  before  the  Subcommittee  on  Research  and  Develop- 
ment and  the  Subcommittee  on  Legislation  of  the  Joint  Committee 
on  Atomic  Energy  (1959)  : 

At  page  421:  "1.  Main  Feeder.  The  Pacific  Ga.s  and  Electric 
Company  has  studied  the  problem  of  bringing  power  to  the  Proj- 


On  January  10,  1963,  the  AEG  and  P.  G.  &  E.  en- 
tered into  a  written  contract  for  the  supply  of  power 
to  the  Accelerator  over  a  220,000  volt  line  to  be  con- 
structed by  P.  Gr.  &  E.  through  the  Town  of  Woodside 
and  County  of  San  Mateo.'^  Such  contract  contained 
a  recital  that  it  was  executed  under  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  that  it  was  subject  to 
the  approval  and  regailation  of  the  California  State 
Public  Utilities  Commission.^  AEC  Chainnan  Glenn 
Seaborg  admitted  that  AEC  was  "acting  as  a  customer 
for  electrical  energy. '  '* 

The  Town  of  Woodside's  zoning  ordinance  requires, 
and  had  for  many  years,  a  use  permit  for  power  lines 
of  this  type.'  The  Comity  of  San  Mateo  had  a  similar 
ordinance.'^ 

The  Town  of  Woodside  is  one  of  four  commmiities 
surroimding  the  lands  of  Stanford  University  where 
the  Accelerator  is  situated,  all  of  which  have  ordi- 

ect  M  site.  They  propose  to  bring  in  two  lines  (one  from  Lfos 
Altos  and  one  from  Menlo  Park)  at  a  voltage  of  66  KV.  At  the 
main  substation  the  voltage  will  l^e  reduced  to  values  suitable  for 
transmission  in  underground  cal)le." 

At  -page  470:  "Stanford  Univereity  proposes  to  construct  a 
two-mile  linear  electron  accelei-ator  at  a  site  adjacent  to  the 
University  Campus  on  Stanford-owned  land." 

At  page  480:  "1.  Main  power  supply  is  from  a  single  110  KV 
line  from  the  P.  G.  &  E.  Monta  Vista  substation." 

^Affidavit  in  Support  of  Motion  to  Dismiss,  Paul  N.  McCloskey, 
Jr.  (R.  Vol.  1,  p.  28.) 

^Letter  of  Glenn  Seaborg,  Chairman  of  AEC,  to  Donald  Graham, 
Mayor  of  Woodside,  March  7,  1964,  page  1  (Exhibit  A,  Graham 
Affidavit,  April  14,  1964).  (R.  Vol.  1,  p.  31,  32.) 

^Woodside  Ordinances  No.  1959-80,  page  17,  Sections  10.3(e) 
and  (f)  ;  pages  2S-29,  Section  20.4;  filed  herein  with  defendants' 
Motion  to  Dismiss,  April  13,  1964.  (R.  Vol.  1,  p.  41  et  seq.) 

"Declaration  of  Donald  Graham,  Mavor  of  Woodside,  May  22, 
1964.  (R.  Vol.  1,  p.  66.) 


nances  requiiing  transmission  lines  to  be  placed  under- 
grounds 

A  California  public  utility  such  as  P.  Gr.  &  E.,  hold- 
ing a  franchise  from  a  municipality,  is  required  to 
adhere  to  local  ordinances  regulating  electric  trans- 
mission lines. 

For  instance,  P.  G.  &  E.  holds  a  franchise  from  the 
Town  of  Woodside^  and  has  filed  its  Rule  15  D(l)  (a)* 
with  the  California  Public  Utilities  Commission,  indi- 
cating its  obligation  to  comply  with  applicable  ordi- 
nances requiring  imderground  construction. 

P.  Gr.  &  E.,  acting  as  an  agent  for  the  AEC,  sought 
to  obtain  appropriate  use  permits  for  the  transmission 
line  from  both  the  Town  and  Coimty.  The  permit  ap- 
plications were  denied,  the  local  governments  requiring 
that  the  line  be  put  underground.*" 

A  feasible  imderground  route  to  serve  the  Accelera- 
tor exists  through  Woodside  and  the  County,  and  was 
acceptable  to  the  AEC,**  provided  that  the  additional 


^Copies  of  ordinances  of  Menlo  Park,  Palo  Alto  and  Las  Altos 
Hills,  appended  as  Exhibits  A,  B  and  C  to  Declaration  of  Donald 
Graham,  May  22,  1964.  (R.  Vol.  1,  pp.  75-80.)  See  also  map  of 
the  Linear  Accelerator  site  and  surrounding  miuiicipalities.  (R. 
Vol.  1,  foUowing  p.  80.) 

SDeclaration  of  Donald  Graliam,  May  22,  1964.  (R.  Vol.  1,  p. 
66.) 

»Exhibit  E,  Declaration  of  Graham,  May  22,  1964.  (R.  Vol.  1, 
following  p.  74.) 

i«See  aiinutes,  Board  of  Supervisors  of  San  Mateo  County,,  April 
21,  1964,  Exhibit  F,  4  pages  (follo%ving  R.  Vol.  1,  p.  74). 

ii"We  are  prepared  to  go  along  with  an  underground  line  not- 
withstanding the  fact  that  the  interests  of  the  project  would  be 
better  served  by  an  overhead  in.stallation,"  Letter,  Seabwg  to 
Graham,  March  7,  1964.    (R.  Vol.  1,  p.  37.) 


construction  costs  of  the  imdergTouncl  line  were  not 
reflected  in  charges  made  by  P.  Gf.  &  E.  to  the  AEC. 
The  California  Public  Utilities  Commission  requires 
that  the  customer  of  electric  energy  bear  the  increased 
costs  of  underground  construction  (see  City  of  Wal- 
nut Creek  v.  P.  G.  c£-  E.,  60  P.U.C.  223,  Jan.  8,  1959, 
Doc.  No.  58551,  Case  No.  61730).  AEC  admittedly  filed 
the  subject  condemnation  actions  rather  than  pay  the 
additional  charges  required  by  P.  G.  &  E.  under  exist- 
ing California  law.  Thus  AEC  seeks  to  achieve  by  the 
power  of  eminent  domain  what  it  would  otherwise  be 
precluded  from  doLiig  as  a  customer  for  electric 
energy,  i.e.,  overriding  local  regulation  of  electric 
transmission. 


Ill 

THE  AEC  DOES  NOT  HAVE  POWER  TO  DETERMINE  THE 
CHARACTER  AND  LOCATION  OF  AN  ELECTRIC  POWER 
LINE  USED  IN  LOCAL  DISTRIBUTION  OR  FOR  THE  TRANS- 
MISSION OF  ELECTRICITY  IN  INTRASTATE  COMMERCE. 

A.  Congress  has  established  "a  hands-ofif"  policy  with  respect 
to  local  regulation  of  electricity. 

In  Public  Utilities  Commission  of  Rhode  Island  v. 
Attlehoro  Steam  and  Electric  Co.,  273  U.S.  83  (1927) 
the  Supreme  Court  had  excluded  the  states  from  the 
regulation  of  interstate  commerce  in  electricity. 

Congress  acted  in  1935  to  resolve  the  problem 
thereby  created,  enacting  the  Federal  Power  Act.  Sec- 
tion 201(a)  of  the  Act  specifically  declared  that  fed- 
eral regulation  was  to  extend  only  "to  those  matters 
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which  are  not  subject  to  regulation  by  the  States." 
(Title  16  USCA,  Section  824(a).) 

Section  824(b)  provides,  in  pertinent  part,  as  fol- 
lows: 

"The  provisions  of  sections  824-824h  of  this  title 
shall  apply  to  the  transmission  of  electric  energy 
in  interstate  commerce  and  to  the  sale  of  elec- 
tric energy  at  wholesale  in  interstate  commerce, 
but  shall  not  apply  to  any  other  sale  of  electric 
energy  or  deprive  a  State  or  State  commission  of 
its  lawful  authority  now  exercised  over  the  ex- 
portation of  hydroelectric  energy  which  is  trans- 
mitted across  a  State  line.  The  Commission  [Fed- 
eral Power  Commission]  shall  have  jiunsdiction 
over  all  facilities  for  such  transmission  or  sale  of 
electric  energy,  hut  shall  not  have  jurisdiction  .  .  . 
over  facilities  used  for  the  generation  of  electric 
energy  or  over  facilities  used  in  local  distribution 
or  only  for  the  transmission  of  electricity  in  intra- 
state commerce  ..."  (Emphasis  added.) 

The  effect  of  this  legislation  has  been  characterized 
as  follows: 

"The  Federal  Power  Act  rests  upon  the  concur- 
rent powers  of  the  Federal  and  state  governments 
.  .  .  The  Act  clearly  indicates  that  Congress  in  an 
attempt  to  wipe  out  'twilight  zones'  intended  to 
supplement  rather  than  supplant  state  regulation. 
Federal  regulation  was  extended  to  that  part  of 
the  electric  power  business  'which  consists  of  the 
transmission  of  electric  energy  in  interstate  com- 
merce and  the  sale  of  such  energy  at  wholesale  in 
interstate  commerce.'  Reserved  to  the  states  was 
the  power  not  only  to  control  intrastate  sales,  but 
also  to  regulate  those  interstate  aspects  of  the 


power  industry  which  did  not  require  uniform 
national  regulation  ..." 
Electric  Power  and  Government   Policy,   The 
Twentieth  Century  Fund,  1948,  pp.  82-83. 

Thus,  where  the  original  sale  of  electric  energy  for 
interstate  transmission  was  imder  federal  control,  and 
no  other  state  was  affected  in  any  way  by  regulation 
of  the  subsequent  transaction,  the  California  Public 
Utilities  Commission  could  regulate  such  subsequent 
transaction  and  the  Federal  Power  Commission  had 
no  authority  to  do  so. 

Southern   California  Edison    Co.    v.    Federal 

Power  Commission  (CA  9,  1962),  310  Fed. 

2d  784,  c.  den.  372  U.S.  958,  10  L.  Ed.  2d  11, 

83  S.  Ct.  1014. 

Thus,  by  1954,  a  clear  pattern  of  supplemental  fed- 
eral, state  and  local  regulatory  jurisdiction  had  been 
established,  subject  to  continuing  definition  by  the 
courts  in  areas  of  overlap. 

B.  In  1954,  in  the  course  of  an  extensive  amendment  of  the 
Atomic  Energy  Act  of  1946,  Congress  found  occasion  to  re- 
aflBrm  its  electric  power  policy. 

It  did  so  by  inserting  the  following  provision : 
"Nothing  in  this  chapter  shall  be  constnied  to 
affect  the  authority  or  regulations  of  any  Federal, 
State  or  local  agency  with  respect  to  the  genera- 
tion, sale  or  transmission  of  electric  power."  (42 
USCA,  Sec.  2018.) 

It  is  to  be  noted  that  this  provision  was  placed  in  a 
portion  of  the  amendatory  act  entitled  "Agency  Juris- 
diction." 
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Section  2018  of  Title  42  was  not  contained  in  the 
original  bill  to  amend  the  AEC  Act  of  1946,  either  in 
the  House,  H.B.  8862,  introduced  on  April  15,  1954, 
or  the  Senate,  S.  3323,  introduced  on  April  19,  1954. 

It  first  appeared  in  a  Committee  Print  on  May  21, 
1954,  entitled  "Draft  in  Bill  Form  Incorporating 
Changes  Proposed  to  be  Made  in  H.R.  8862  and  Com- 
panion Bill  S.  3323."  The  language  was  exactly  the 
same  as  was  finally  enacted  as  Section  271,  but  it  was 
there  identified  as  Section  5. 

The  Joint  Committee  on  Atomic  Energy  submitted 
its  Report  on  the  bill  to  the  Senate  on  June  30,  1954. 
At  page  779  of  Vol.  1,  the  Report  states : 

"Section  271  preserves  the  regulatory  power  of 
any  appropriate  agency  with  respect  to  the  gen- 
eration, sale,  or  transmission  of  electric  power." 

See 

(House  Report  No.  2181,  Senate  Report  No. 
1699,  83rd  Congress,  2nd  Session,  see  page 
3487,  2  US  Code  Congressional  and  Adminis- 
trative News.) 

The  following  remarks  are  taken  from  Legislative 
History  of  the  Atomic  Energy  Act  of  1954,  Volume 
III,  1955,  commencing  at  page  3834 : 

"Mr.  Hickeiilooper.  What  section  271  does  is  to 
make  clear  that  this  act  does  not  interef  ere  in  any 
way  with  the  jurisdiction  of  the  Federal  Power 
Commission  over  such  activities  or  with  State 
agencies  where  they  have  jurisdiction,  or  with 
local  agencies  where  they  have  jurisdiction. 
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"It  is  not  an  authority  given  in  a  negative  way. 
It  is  a  positive  negation  of  any  intent  hy  this  stat- 
ute to  interfere  with  the  existing  laws  and  the 
existing  authorities,  State  and  Federal,  that  have 
to  do  with  electricity.  (Emphasis  added.) 

"We  do  not  back  into  it.  We  are  very  careful  in 
this  bill  not  to  attempt  to  write  into  it  affirmative 
law  which  may  have  to  be  interpreted  by  the 
courts,  but  merely  to  say  that  the  present  existing 
authority  shall  not  in  any  way  be  interfered  with 
in  the  regulation  of  interstate  transmission  of 
electric  energy,  in  that  general  field.  We  make  it 
very  clear  that  we  do  not  disturb  existing  law. 

"If  the  Senator  will  indulge  me  for  a  moment,  I 
will  say  this :  There  is  a  reason  for  saying  it  this 
way,  as  we  have  said  it  in  the  bill.  Every  time  a 
State  legislature  or  the  United  States  Congress 
passed  (sic)  a  bill  on  a  subject,  giving  affii-mative 
relief  or  containing  affirmative  provisions,  that 
new  legislation  is  boimd  to  be  subject  at  some 
time  or  other  to  interpretation  as  to  what  it 
means.  Does  it  mean  to  change?  Does  it  mean  to 
alter  ?  Does  it  create  any  new  situations  ? 

"We  have  attempted  in  this  bill  to  eliminate  such 
questions  as  that  by  merely  saying  the  existing 
authority  for  the  regulation  of  the  flow  of  inter- 
state power — whatever  those  regulations  may  be 
or  whatever  the  authority  which  now  exists  in  the 
Federal  Power  Commission  is — remains  the 
same. 

"...  The  Federal  Power  Act  refers  to  the  whole- 
sale distribution  under  the  Federal  Power  Com- 


12 


mission;  and  the  local  distribution,  so  far  as  I 
know,  is  under  the  jurisdiction  of  the  local  regu- 
latory body,  either  the  State  or  municipal  or  other 
regulatory  body, 

"...  We  say  that  nothing  in  this  act  shall  inter- 
fere with  or  affect  the  authority  or  regulations  of 
any  Federal,  State  or  local  agency  with  respect 
to  the  generation,  sale  or  transmission  of  electric 
power.  We  say  that  this  act  does  not  interfere 
with  the  rights  and  the  power  and  the  authority 
of  any  Federal,  State  or  local  regulatory  body 
whatever ;  and  the  power  and  the  authority  which 
may  be  there  now  for  the  transmission  of  elec- 
tricity or  the  generation  of  electricity  or  whatever 
the  authority  may  be  is  not  changed. 

"There  was  a  move  on  the  part  of  the  committee 
to  put  this  section  271  in  the  bill  as  a  safeguard 
and  as  an  assurance  that  the  existing  authority  of 
the  Federal  Power  Commission  or  the  Federal 
law  or  agency  and  the  existing  authority  of  local 
agencies,  and  the  existing  authority  of  the  State 
agencies,  whatever  they  may  be  in  comiection  with 
the  transmission  of  electric  energy,  would  not  be 
disturbed  or  interfered  with  in  any  way." 

While  the  particular  threat  of  dislocation  of  the 
pattern  of  existing  authority  arose  out  of  permission 
given  by  the  same  act  to  AEC  to  generate  and  dis- 
tribute electric  power  produced  by  the  use  of  atomic 
means,  it  is  clear  that  Congress  was  satisfied  with,  and 
intended  to  continue,  imdisturbed,  existing  state  and 
local  authority  over  all  electricity,  including  that  pro- 
duced by  atomic  means. 
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It  is  clear  that  re^ilation  of  the  transmission  of 
electricity  involves  the  power  to  detemiine  the  location 
and  character  of  transmission  lines.  It  is  equally  clear 
that  no  ordinary  customer  for  electricity  would  be  per- 
mitted to  build  a  transmission  line  in  defiance  of  such 
regulations, 

C.  In  context  AEC's  position  is  that  of  a  mere  customer  for 
electricity  who  must  pay  such  a  price  for  the  desired  com- 
modity or  service  as  is  charged  to  other  consumers  of 
comparable  size  determined  by  relevant  factors  of  cost  and 
profit,  including,  where  applicable,  local  regulation. 

I21  determining  the  price  to  he  charged  any  cus- 
tomer of  electricity,  the  capital  investment  for  trans- 
mission facilities  is  a  necessary  consideration.  Before 
calculating  a  profit  in  terms  of  "fair  return"  upon 
investment,  the  size  of  the  investment  would  be  deter- 
mined by  questions  of  operational  safety^-  and  right- 
of-way  location."   A   California  public   utility  must 


i2The  California  Supreme  Court  has  recognized  the  hazards  of 
an  overhead  220,000  volt  line  such  as  the  AEC  plans  to  build.  In 
P.  G.  (£•  E.  V.  Hunt  Estate  Co.,  49  Cal.  2d  565,  at  p.  572,  the  Court 
said: 

"A  reasonably  foreseeable  hazard  to  be  created  in  stringing 
a  220,000  volt  power  line  for  more  than  3  miles  across  one's 
land  is  manifestly  a  proper  item  to  be  considered  in  deter- 
mining the  damage  to  the  property,   not  only  to  the  land 
underlying  the  easement,  but  also  to  all  the  land  which  con- 
ceivably might  be  affected  by  the  hazard  ..." 
i^In  Report  to  the  Joint  Committee  on  Atomic  Energy,  "Back- 
ground Information  on  the  High  Energy  Physics  Progi-am  and  the 
Proposed  Stanford  Linear  Accelerator  Project"   (1961),  the  fol- 
lowing item  appears  at  page  333 : 

"Item  C3,  Utilities,  shows  an  increase,  attributable  to  both 
escalation  and  design  changes.  Item  (a),  Pacific  Gas  and 
Electric  Company  ijowerline,  has  almost  doubled  in  cost  due 
to  rapidly-increasing  right-of-way  costs  ..." 
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locate  its  transmission  lines  in  a  manner  compatible 
with  the  greatest  i)ublic  good  and  least  private  in- 
jury." 

That  the  denial  of   an   overhead  220  KV   line  is 
reasonable,  as  well  as  consistent  with  the  pattern  of 
development  in  the  State  of  California  as  a  whole,  is 
evidenced  by  the  following  excerpt  from  a  recent  de- 
cision of  the  California  Public  Utilities  Commission : 
"  It  is  clear,  particularly  in  a  State  such  as  Cali- 
fornia   where    unplanned    suburban    expansion, 
coupled    with    our    population    explosion,    may 
quickly  result  in  a  depletion  of  all  scenic  attrac- 
tions, the  citizenry  must  become  more  and  more 
vocal  in   their   desire  to   maintain   their  native 
landscape  .  .  .  The  ever-growing  and  oft-expressed 
desire  of  more  and  more  Californians  for  green 
space  conservation   should  be   acknowledged   by 
California  public  utilities  in  their  planning." 
Ligda  et  al.  v.  P.  G.  &  E.,  Case  No.  7587,  May 
7,  1963. 

The  developing  trend  of  local  underground  utility 
ordinances  is  evidenced  by  comparing  the  findings  of 
fact  and  decision  in  City  of  Los  Angeles  v.  City  of 
Huntington  Park,  32  CA  2d  257  (1939)  with  the 
recent  decisions  of  Long  Island  Lighting  Company  v. 
Shields,  190  Misc.  797,  afe'd  274  App.  Div.  803,  aff'd 
299  N.Y.  562  and  To^vn  of  Hamilton  v.  Department 
of  Public  Utilities,  190  N.E.  2d  545. 

In  the  1939  California  case,  the  court  found,  with 
respect  to  proposed  undergroimd  construction  of 
275,000  volt  lines. 


^^Califorma  Code  of  Civil  Procedure,  Section  1241  (2). 
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"...  that  imdergToimd  constniction  of  said  lines 
would  be  impracticable  .  .  .  for  the  reason  that 
the  use  of  underground  cables  for  high  voltage 
transmission  lines  has  not  yet  developed  to  a  suf- 
ficient extent  that  they  may  be  said  to  be  beyond 
the  experimental  stage." 

By  1962,  undergroimd  high  voltage  transmission 
lines  were  coimnonplace  in  urban  areas,  and  in  Town 
of  Hamilton  v.  DepaHment  of  Public  Utilities,  supra, 
at  p.  553,  it  was  said: 

"It  is  appropriate  for  municipalities,  even  in  the 
absence  of  guiding  or  controlling  legislation,  to 
plan  to  improve  and  beautify  their  central  areas 
and  public  ways  and  to  maintain  the  natural 
beauties  of  villages  and  rural  areas.  That  over- 
head wires  have  been  tolerated  in  many  of  the 
towns,  cities,  and  comitrysides  of  the  United 
States  (as  they  are  not  in  all  parts  of  the  world) 
does  not  mean  that  the  increased  costs  of  accom- 
modating a  line  to  such  may  not  be  justified." 

Mr.  Justice  Douglas  of  the  United  States  Supreme 
Coiu't,  in  commenting  recently  on  the  very  overhead 
line  from  which  the  AEC  proposes  to  take  its  power, 
said: 

"On  a  recent  visit  to  California  I  was  shocked  to 
see  the  green  rolling  hills  that  make  up  the  Coast 
Range  being  marred  by  huge  towers  carrying- 
power  lines.  Why  should  not  the  power  be  trans- 
mitted by  buried  cables?  It  would  cost  more  to 
do  it  that  way.  But  what  about  the  aesthetic 
values?  Are  they  not  worth  enough  to  be  pre- 
served at  almost  any  cost?  Ugliness  is  not  an  in- 
evitable cost  of  modernity." 
Ladies  Home  Journal,  July,  1964,  page  40. 
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At  all  stages  of  the  planning  and  construction  of  the 
Linear  Accelerator  project,  prior  to  the  filing-  of  these 
actions,  AEC  had  conceded  that  it  was  "merely  a  cus- 
tomer for  electrical  energy."  (Statement  of  the  Case, 
supra,  pp.  3,  footnote  4.) 

The  AEC's  position  in  this  case  is  nearly  identical 
to  the  government's  position  in  U.S.  v.  Oklahoma  Gas 
and  Electric  Co.,  297  Fed.  575,  where  the  federal  gov- 
ernment had  contracted  with  a  public  utility  for  elec- 
tric power  at  rates  below  those  later  required  by  the 
Oklahoma  state  regulatory  agency.  The  Circuit  Court 
of  Appeals  upheld  the  state's  right  to  require  the 
higher  rate  stating,  at  page  579: 

"The  government  was  contracting  with  one  of  its 
citizens  to  do  a  very  common  and  ordinary  thing 
not  in  any  way  relating  to  or  involving  its  exist- 
ence, viz,  furnish  electricity  for  lighting  and 
motor  power  at  Ft.  Reno  Remomit  Depot.  We 
see  no  reason  why  as  to  a  contract  of  this  nature 
the  government  should  occupy  any  different  posi- 
tion than  if  the  same  had  been  made  between  two 
of  its  citizens." 

D.    Congressional  intent  determines  whether  or  not  an  Executive 
agency  is  to  bear  the  burden  of  locally-determined  prices. 

It  is  true  that  the  United  States  Supreme  Court  has 
sometimes  upheld  the  right  of  a  federal  agency  to  dis- 
regard minimmn  prices  fixed  by  local  regulation. 

The  most  recent  decision  of  the  United  States  Su- 
preme Court  on  this  subject  is  Paul  v.  United  States, 
371  US  245,  9  L.  Ed.  2d  292,  83  S.  Ct.  426. 

This  case  involved  a  conflict  between  the  policy  of 
the  United  States  demanding  competition  in  sales  of 
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commodities  to  the  Armed  Forces  and  the  policy  of 
the  State  eliminating  competition  in  the  sale  of  milk 
below  its  prescribed  minimmu  prices. 

Even  so,  the  Court  carefully  examined  the  statutory 
exceptions  to  the  policy  of  competition,  and  the  regu- 
lations mider  the  statute,  and  concluded  that  the  ex- 
ceptions did  not  apply.  (9  L.  Ed.  2d  292,  297-303.) 
The  plain  implication  of  this  procedure  is,  that  had 
the  Court  foimd  the  exceptions  applicable,  it  would 
have  determined  the  Congi-essional  policy  to  be  that 
even  though  the  state  regulation  was  a  burden,  it  was 
to  be  borne  by  the  government. 

Such  a  determination  and  such  a  Congi*essional 
policy  explained,  the  Court  said,  the  seemingly  oppo- 
site opinion  of  the  Coui*t  in  Penn  Dairies  Inc.  v.  Milk 
Control  Com.,  318  US  261,  87  L.  Ed.  748,  63  S.  Ct. 
617,  dealing  with  an  earlier  procurement  regulation 
which  "...  manifested  a  federal  'hands  off'  policy 
respecting  minimum  price  laws  of  the  States  .  .  ."  (9 
L.  Ed.  2d  292,  299,  col.  2.) 

In  other  cases,  however,  the  Court  has  expressly 
ruled  that  the  burden  of  additional  cost  to  the  gov- 
ernment by  reason  of  local  regulations  would  not  cause 
such  regulations  to  be  inapplicable.  In  James  Stewart 
and  Co.  v.  Sadrakula,  309  US  94,  84  L.  Ed.  596,  at 
599,  the  Court  required  a  government  contractor  to 
comply  with  a  local  safety  statute,  stating: 

"It  is  true  that  it  is  possible  that  the  safety  re- 
quirement of  boarding  over  the  steel  tiers  may 
slightly  increase  the  cost  of  construction  to  the 
government,  but  such  an  increase  is  not  signifi- 
cant in  the  determination  of  the  applicability  of 
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the  New  York  statute.  In  answer  to  the  argument 
that  a  similar  increased  cost  from  taxation  would 
'make  it  difficult  or  impossible  for  the  govern- 
ment to  obtain  the  service  it  needs,'  we  said  in 
James  v.  Dravo  Contracting  Co.  (302  US  134, 
160;  82  L.  Ed.  155,  172)  that  such  a  contention 
'  ignores  the  power  of  Congress  to  protect  the  per- 
formance of  the  fimctions  of  the  National  Gov- 
ernment and  to  prevent  interference  therewith 
through  any  attempted  state  action.'  " 

In  Public  Housing  Administration  v.  Bristol  Toivn- 
ship,  146  F.  Supp.  859  (D.C.  E.D.  Penn.  1956)  a 
federal  agency  sued  to  enjoin  enforcement  of  a  city's 
stop  work  order  against  an  electrical  contractor  work- 
ing on  a  public  housing  project.  The  Court  upheld  the 
city  ordinance,  stating,  at  page  863: 

"In  applying  the  supremacy  clause  of  the  United 
States  Constitution,  Article  VI,  Clause  2,  the  task 
of  a  court  is  to  determine  whether  the  state  or 
local  police  power  regulation  ...  is  compatible 
wn.th  the  policy  expressed  in  the  federal  statutes 
and  in  the  Federal  Constitution.  An  examination 
of  the  Lanham  Act,  as  amended,  42  U.S.C.A., 
Sections  1521-1590,  indicates  .  .  .  that  Congress 
expressed  its  intent  that  projects  consti-ucted 
under  this  Act  'shall,  so  far  as  may  be  practic- 
able, conform  in  location  and  design  to  local 
planning  and  tradition,  42  U.S.C.A.  §1545,  and 
that  government  ownership  of  the  project  shall 
not  deprive  any  state  or  political  subdivision 
thereof  of  the  civil  and  criminal  jurisdiction  . .  .'  " 

"The  United  States  Supreme  Court  has  consist- 
ently held  tliat  Congress,  in  enactmg  legislation 
within  its  constitutional  authority,  will  not  be 
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deemed  to  have  intended  to  invalidate  state  or 
local  rules  for  protection  of  the  public  safety 
miless  its  purpose  to  do  so  is  clearly  stated  ..." 

"The  United  States  Supreme  Court  has  construed 
the  language  of  Article  IV,  Section  3  of  the  Con- 
stitution [Congress  shall  have  power  to  make 
rules  re  U.  S.  property]  as  requiring  that  the 
method  of  disposing  of  government  property 
'must  be  consistent  with  the  foundation  principles 
of  our  dual  system  of  government  and  must  not 
be  construed  to  govern  the  concerns  reserved  to 
the  states.'  Aslmander  v.  TV  A,  297  U.S.  288,  338, 
565,  Ct.  466,  80  L.  Ed.  688  .  .  ." 

"The  United  States  Supreme  Court  has  repeat- 
edly stated  that  the  extension  of  federal  control 
into  traditional  local  fields  is  a  delicate  exercise 
of  legislative  policy  in  achieving  a  wise  accom- 
modation between  the  needs  of  central  control  and 
the  lively  maintenance  of  local  institutioiis  (cit- 
ing cases)  .  .  •  the  hearing  judge  believes  that 
Congress  did  not  intend,  either  hy  its  specific 
enactments  or  hy  its  silence,  to  interfere  with  the 
attempts  of  Bristol  Township  to  require  Mr. 
Branson  to  secure  building  permits  in  this  situa- 
tion so  as  to  safeguard  the  safety  of  its  citizens 
from  possibly  hazardous  electric  repair  work." 
(Emphasis  added.) 

E.  Other  portions  of  the  Atomic  Energy  Act  display  a  Congres- 
sional intent  to  limit  closely  the  powers  of  the  Atomic 
Energy  Commission. 

(1)     There  is  statutory  limitation  of  AEC's  powers 
in  certain  fields  traditionally  of  local  interest. 

Section  2018  of  Title  42  is  not  the  only  section  of 
the  Atomic  Energy  Act  of  1954,  as  amended,  which 
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restricts  AEC  powers.   Congressional   desire  specifi- 
cally to  preserve  state  and  local  regulatory  powers 
was  reiterated  in  the  1959  amendments  relating  to 
radiation  hazards.  (Section  2021  et  seq.)  After  a  pre- 
amble reciting  a  desire  "to  promote  an  orderly  regu- 
latory  pattern   between   the    Commission   and    state 
governments"  with  respect  to   nuclear  development 
(Section  2021(a)(3)),  Section  2021(k)  was  inserted: 
"Nothing  in  this  section  shall  be  construed  to 
affect  the  authority  of  any  State  or  local  agency 
to   regailate   activities    for   purposes   other   tlmn 
protection  against  radiation  hazards."   (Empha- 
sis added.) 

Congress  thus  pre-empted  the  field  of  protection 
against  radiation  hazards,  but  again  indicated  the 
intent  to  preserve  state  and  local  ]X)wer  in  other  fields 
related  to  AEC  activities. 

The  California  Supreme  Court  recognized  this  in 
the  recent  case  of  Bodega  Head  c&  Harhor,  Inc.  v. 
Public  Utilities  Commission,  61  A.C.  107,  at  page  114 : 
".  .  .  it  is  clear  that  the  federal  government  has 
not  pre-empted  the  field,  at  least  with  respect  to 
the  phase  of  protecting  the  public  from  hazards 
other  than  radiation  hazards,  and  that  the  states' 
powers  in  determining  the  location  of  atomic  re- 
actors are  not  limited  to  matters  of  zoning  or 
similar  local  interests  other  than  safety."  (Em- 
phasis added.) 

That  the  AEC  recognized  the  limitation  inherent  in 
the  language  of  Section  2021  (k)  is  sho^vn  by  the  com- 
ment of  one  of  its  attorneys,  Robert  Lowenstein,  in 
discussing  the  proposed  amendment  as  early  as  1957 : 
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"Thus  the  bill   is  not   intended  to   restrict  the 
states  in  the  exercise  of  their  responsibilities  for 
zoning  .  .  ."  (Emphasis  added.) 
Symposium,    Atomic    Energy    and    the    Law, 

Berkeley,  California,  November  14-16,  1957, 

page  102. 

(2)  With  respect  to  the  authorization  for  the 
Linear  Accelerator  Center,  there  is  evidence  in  the 
statutory  history  that  Congressional  approval  was 
predicated  on  the  ability  to  ))uild  the  center  without 
condemnation. 

For  example,  from  Hearings  Before  the  Suh-Coni- 
mittee  on  Research  and  Development  and  the  Sub- 
Committee  on  Legislation,  Joint  Committee  on  Atomic 
Energy,  86th  Congress,  First  Session,  July  14,  15, 
1959,  at  page  470 : 

"Stanford  University  proposes  to  construct  a 
two-mile  linear  electron  accelerator  at  a  site  ad- 
jacent to  the  University  Campus  on  Stanford- 
owned  land.  The  Stanford  proposal  is  contained 
in  a  repoi-t  prepared  by  the  University  stalf  titled 
'Proposal  for  a  Two  Mile  Linear  Electron  Ac- 
celerator', dated  AjDril,  1957." 

At  page  58 : 

"Dr.  Williams:  If  I  may  then  proceed,  the 
availability  of  a  site  at  no  cost,  located  only  a  few 
minutes  away  from  the  Stanford  campus,  is  par- 
ticularly fortunate." 
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F.  In  addition  to  its  electric  power  policy,  other  policies  of 
Congress  are  implemented  by  the  local  determination  against 
overhead  power  lines. 

In  addition  to  the  specific  language  of  Sections  2018 
and  2021  (k),  taken  with  the  cooperative  regulation 
contemplated  in  the  field  of  electric  power,  Congress 
has  likewise  enacted  positive  legislation  supporting 
the  purposes  of  local  legislation  preser\'ing  open 
spaces  and  scenic  beauty.  The  underground  ordinance 
of  Woodside  and  other  California  cities  is  manifestly 
fomided  in  part  on  the  principle  enunciated  by  the 
Supreme  Court  in  Berman  v.  Parker,  348  US  26,  99 
L.  Ed.  27  at  page  38: 

"The  concept  of  the  public  welfare  is  broad  and 
inclusive  .  .  .  The  values  it  represents  are  spir- 
itual as  well  as  physical,  aesthetic  as  well  as 
monetary.  It  is  within  the  j^ower  of  the  legislature 
to  determine  that  the  community  should  be  beau- 
tiful as  well  as  healthy,  spacious  as  well  as  clean, 
well-balanced  as  well  as  carefully-patrolled." 

The  intention  of  the  Woodside  ordinance  is  to  pre- 
sei-ve  and  protect  a  scenic  moimtainside  area,  char- 
acterized by  steep  gradients,  a  thin  crust  of  soil,  heavy 
rainfall,  acute  erosion  problems,  fire  hazard  and 
stands  of  redwood  trees  in  excess  of  100  years  old. 
See  Supporting  Affidavit  of  Janet  K.  Adams  (R., 
pages  63-65). 

Congi*ess  has  specifically  emmciated  a  federal  policy 
in  support  of  the  same  goals  as  the  Town  of  Wood- 
side's  imderground  ordinance  in  at  least  two  rela- 
tively-recent enactments. 
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Title  VII  of  the  Federal  Housing  Act  of  1961  eon- 
tains  sections  which  are  now  found  in  Title  42,  Section 
1500  et  seq.,  U.  S.  Code.  From  Section  1500(1)) : 

"It  is  the  purpose  of  this  chapter  ...  to  help 
provide  necessary  recreational,  conservation,  and 
scenic  areas  by  assisting  State  and  local  govern- 
ments in  taking  prompt  action  to  preserve  open- 
space  land  which  is  essential  to  the  proper  long- 
range  development  and  welfare  of  the  nation's 
urban  areas  in  accordance  with  plans  for  the 
allocation  of  such  land  for  open-spaces."  (Public 
Law  87-70.) 

With  respect  to  highways,  and  the  recently  ap- 
proved Interstate  Defense  System  (Title  23,  U.  S. 
Code,  Section  131  et  seq.)  Congress  pro^dded  not  only 
for  the  safety  and  convenience  of  public  travel,  but 
for  its  enjoyment,  declaring : 

"It  is  declared  to  be  in  the  public  interest  to  en- 
courage and  assist  the  States  to  control  the  use 
of  and  to  improve  areas  adjacent  to  the  interstate 
system  ...  it  is  declared  to  be  a  national  policy 
that  the  erection  and  maintenance  of  outdoor  ad- 
vertising signs  .  .  .  should  be  regulated  .  .  . 

"The  Secretary  of  Commerce  is  authorized  to 
enter  into  agreements  with  State  highway  de- 
partments .  .  .  any  such  agreement  .  .  .  may  in- 
clude, among  other  things,  provision  for  preserva- 
tion of  natural  beauty,  prevention  of  erosion, 
landscaping,  re-forestation,  development  of  view 
points  for  scenic  attractions  that  are  accessible 
to  the  public  without  charge  ..."  (Section  131.) 

"Such  contract  likewise  may  include  the  purchase 
of  such  adjacent  strips  of  land  of  limited  width 
and  primary  importance  for  the  preservation  of 
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the  natural  beauty  through  which  liighways  are 
constructed  not  to  exceed  3%  of  such  sums  ap- 
portioned to  a  State  in  any  fiscal  year  in  accord- 
ance with  section  104  of  this  title  may  be  used  for 
the  purchase  of  such  adjacent  strips  of  land  with- 
out being  matched  by  such  State."  (Section  319.) 

Congress  has  thus  indicated  its  general  approval  of 
the  purposes  reflected  by  the  Woodside  ordinance. 
Where  such  general  approval  exists,  the  Supreme 
Court  has  on  at  least  one  occasion  upheld  a  local  ordi- 
nance which  was  argued  to  be  in  direct  conflict  with 
a  federal  law. 

In  Huron  Cement  Co.  v.  Detroit,  362  U.S.  MO,  80  S. 
Ct.  813,  4  L.  Ed.  2d  852  (1959)  the  court  upheld  a 
Detroit  city  smog  abatement  ordinance  which  re- 
quired structural  alteration  of  vessels  licensed  for 
interstate  commerce.  The  ordinance  was  upheld  against 
the  usually-accepted  contention  that  the  United  States 
had  pre-empted  the  field  by  its  own  federal  licensing 
requirements  relating  to  the  vessels. 

As  to  the  argument  that  the  local  ordinance  bur- 
dened interstate  commerce,  the  court  said  (4  L.  Ed. 
2d  852,  at  p.  857)  : 

"...  the  sole  aim  of  the  Detroit  ordinance  is  the 
elimination  of  air  pollution  to  protect  the  health 
and  enhance  the  cleanliness  of  the  local  com- 
munity. Congress  recently  recognized  the  impor- 
tance of  legitimacy  of  such  a  purpose  when  in 
1955  it  provided: 

'.  .  .  it  is  hereby  declared  to  be  the  policy  of 
Congress  to  preserve   and  protect  the  primary 
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responsibilities  and  rights  of  the  states  and  local 
governments  in  conti-olling  air  pollution.'  " 

In  the  case  of  the  Woodside  ordLiiance,  the  town 
seeks  to  protect  itself  against  the  hazards  and  ugliness 
of  overhead  power  lines.  Congress  has  strongly  sup- 
ported such  pui-poses  by  affirmative  legislation. 

Congress  intended  local  agencies  to  regulate  the 
transmission  of  electricity  and  forbade  AEC  to  exer- 
cise such  power.  The  exercise  of  such  authority  in- 
volved power  to  determine  the  character  and  location 
of  transmission  lines,  and,  indirectly,  the  price  of 
electricity  resulting  from  the  exercise  of  such  author- 
ity. CongTess,  by  its  policy,  has  consented  that  AEC, 
as  a  customer  of  electricity,  should  pay  the  price  so 
determined. 
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THE  AEC's  LACK  OF  POWER  TO  DETERMINE  THE  CHARACTER 
AND  LOCATION  OF  AN  ELECTRIC  TRANSMISSION  LINE 
USED  IN  LOCAL  DISTRIBUTION  OR  FOR  THE  TRANSMIS- 
SION OF  ELECTRICITY  IN  INTRASTATE  COMMERCE  PRE- 
VENTS THE  UNITED  STATES  FROM  CONDEMNING  PROP- 
ERTY FOR  SUCH  USE  AT  THE  COMMISSION'S  REQUEST. 

The  power  to  determine  public  uses  and  to  author- 
ize a  taking  is  a  legislative,  not  an  executive,  power. 
(Nichols,  Eminent  Domain,  Sec.  3.15.)  The  general 
statute  providing  for  condemnation  (40  TJSCA,  Sec. 
257)  is  procedural  in  nature,  and  authority  to  con- 
demn must  be  foimd  elsewhere  (U.S.  v.  Kennedy,  CA 
9,  278  Fed.  2d  121). 
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A.    Authority  to  condemn  may  be  limited  by  statute. 

The  legislature  may,  of  coiu'se,  limit  the  power, 
either  in  the  authorizing  statute,  (Puerto  Rico  By. 
L.  d  P.  Co.  V.  U.S.,  CA  1,  131  Fed.  2d  491)  by  re- 
quiring approval  of  some  body  other  than  that  which 
seeks  to  condemn,  (Virgin  Islands  H  &  R  Authority 
V.  ^Certain  land]  161  F.S.  475)  or  in  a  separate  stat- 
ute (Maiatico  v.  U.S.,  C.A.D.C,  302  Fed.  2d  880). 

In  Maiatico  v.  United  States,  302  F.  2d  880  (1962) 
the  General  Services  Administration  sought  to  con- 
demn a  building  in  the  District  of  Cohunbia.  The 
defendant  argued  that  the  building  was  not  within  the 
"taking  area"  authorized  by  Congress,  and  that  the 
approval  of  a  Congressional  Committee  had  not  been 
obtained,  as  required  by  statute.  The  govermnent  re- 
lied on  a  Supplemental  Appropriations  Act  which 
provided : 

"Appropriations  imder  the  heading  'Construc- 
tion, Public  Building  Projects'  shall  be  available 
for  (1)  acquisition  of  buildings  and  sites  thereof 
by  purchase,  condemnation  or  otherwise  ..." 

The  district  coui't  denied  defendants'  motion  to  dis- 
miss, but  the  circuit  court  reversed,  stating,  (at  page 
885): 

"The  goveriiment  would  have  to  say  that  the  gen- 
eral provision  of  the  Second  Supplemental  Ap- 
propriation Act  supplants  the  limitations  of  the 
Public  Buildings  Act  of  1959  and  the  Appropria- 
tions Act  which  had  so  carefully  been  linked  to 
the  former.  Carried  to  its  logical  conclusion,  the 
Grovernments'  construction  would  sweep  away  all 
pre-existing  requirements.  Any  such  inversion  of 
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the  purpose  of  Congress  would  be  in  direct  conflict 
with  the  governing  principle  to  be  applied  here. 
'However  inconclusive  may  be  the  general  lan- 
guage of  a  statute,  it  will  not  be  held  to  apply 
to  a  matter  specifically  dealt  with  in  another  part 
of  the  same  enactment  .  .  .  Specific  terms  prevail 
over  the  general  in  the  same  or  another  statute 
which  otherwise  might  be  controlling.'  Ginsberg 
d'  Sons  V.  Popkin,  285  U.S.  204,  208;  52  S.  Ct. 
322;  76  L.  Ed.  704.  The  general  provision,  at 
least  as  applicable  to  the  acquisition  of  property 
in  the  District  of  Columbia,  can  not  be  seen  to 
repeal  the  special  legislation  which  Congi-ess  with 
great  care  had  specified  as  governing  here." 

In  the  case  at  bar,  pre-existing  provisions  of  the 
Federal  Power  Act,  re-afiii'med  in  the  Atomic  Energy 
Act  itself  (42  USCA,  Sec.  2018)  necessitating  the  ap- 
proval of  the  character  of  power  lines  by  state  regu- 
latory agencies,  control  any  general  authorization  to 
A.E.C.  appai-ently  pennitting  it  to  exercise  the  right 
of  eminent  domain. 

B.    Authority  to   condemn  may  be  limited   by   constitutional 
provisions. 

The  right  to  own  and  hold  property,  even  against 
the  government,  is  constitutionally  protected  by  the 
prohibition  against  its  taking  except  for  a  public  use. 
TJ.  S.  Constitution,  Amendment  V. 

Involved  in  the  regulation  of  electric  power  is  au- 
thority to  determine  the  character  and  location  of 
transmission  lines.  Approval  of  a  proposed  line  is  a 
determination  that  a  line,  so  located,  is  a  public  use. 
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Disapproval  of  the  location  of  a  proposed  line  of  a 
proposed  character  is  a  determination  that  such  a  line, 
so  located,  is  not  a  public  use. 

By  its  overall  restraint  in  the  field  of  electric  power, 
as  to  generation  and  distribution  as  well  as  transmis- 
sion, Congress  has  left  the  questions  of  public  use  in 
these  fields  to  state  and  local  determination.  The 
Town  and  Coimty  legislative  bodies  have  determined 
that  a  power  line  in  the  area  condemned  would  7iot  be 
a  public  use.  How,  then,  can  the  AEC,  restricted  in 
its  jurisdiction  by  42  USCA,  Section  2018,  from 
affecting  local  regailations,  declare  that  a  power  line  in 
the  same  area  is  a  public  use? 

The  court  has  the  power  to  determine  whether  the 
use  for  which  private  property  is  authorized  to  be 
taken  by  the  governmental  agency  is,  in  fact,  a  public 
use. 

SJwemaker  v.  United  States,  147  U.S.  282,  298. 

In  the  case  at  bar,  this  fact  is  to  be  determined  by 
finding  whether  or  not  the  proposed  line  has  been 
approved  as  to  location  and  character  by  the  local 
l)odies  engaged  in  the  regulation  of  the  transmission 
of  electricity. 
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V 
CONCLUSION 

AEC's  lack  of  authority  to  determine  the  character 
and  location  of  an  electric  power  transmission  line 
has  been  demonstrated  in  point  III,  supra  (p.  5  et 
seq.). 

Such  authority  as  AEC  has  to  take  property  by 
eminent  domain  has,  in  the  case  at  bar,  (1)  been 
limited  by  the  statutes  expressing  Congressional  policy 
with  respect  to  power  regulations,  preservation  of 
natural  resources,  and  regulation  by  local  agencies  of 
activities  for  purposes  other  than  protection  against 
radiation  hazards,  or  (2)  by  the  Constitution  of  the 
United  States,  Amendment  V,  following  a  determina- 
tion by  local  agencies,  pursuant  to  Congressional 
policy,  that  AEC's  proposed  power  luie  is  not  a 
public  use. 

If  these  defenses  appeared  as  a  matter  of  law,  from 
the  allegations  of  the  complaints,  appellants'  motions 
to  dismiss  should  have  been  granted.  If  they  appeared 
from  the  materials  in  support  of  the  motions  for 
summary  judg-ment,  those  motions  should  have  been 
granted.  In  any  event,  appellants'  motions  and  pleaded 
defenses,  involving  these  matters,  should,  not  have 
been  stricken. 

The  orders  of  the  District  Court  appealed  from 
should  be  reversed  with  directions  to  render  judgment 
for  appellants. 

Respectfully  submitted, 
Austin"  Clapp, 

Of  Counsel  for  Appellants. 
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Certificate  of  Counsel 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Austin"  Clapp, 
Attorney  for  Appellants. 
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Southern  Division 

APPELLEE'S  BRIEF 


INTRODUCTION 

For  some  unknown  reason  counsel  for  appellants 
have  persisted  in  an  attempt  to  cast  an  aura  of  con- 
fusion around  the  basic  issue  determined  below  and, 
a  fortiori,  involved  in  this  appeal.  Tt  will  be  recalled 
that  appellants'  Petition  for  Permission  to  Appeal 
(filed  in  this  Court  on  June  29,  1964)  stated  that  the 


controlling  question  of  law  involved  in  the  Order  of 

the  District  Court  below  was: 

Whether  or  not  a  proposed  taking  in  the  two 
pending  actions  would  violate  the  provisions  of 
the  Fifth  Amendment  to  the  Constitution  of  the 
United  States  because  the  proposed  taking  is  not 
for  public  use? 

Appellants'  Petition  also  contained  several  pages 
devoted  to  a  discussion  of  "procedural  contentions" 
wherein  appellants  urged  as  error  that  portion  of 
the  District  Court's  Order  which  struck  their  Motions 
for  Summaiy  Judgment  and  Dismissal  (Pet.  9-11). 
Appellee  filed  an  Answer  to  appellants'  Petition 
( Filed  m  this  Court  on  July  10,  1964)  wherein  counsel 
for  appellee  was  compelled  to  state  that  appellants' 
Petition  presented  a  "whoU}'  inaccurate  and  mislead- 
ing picture  of  the  case  below"  (Answer  3).  Appellee's 
Answer  then  proceeded  to  present  what  is  believed  to 
be  an  accurate  statement  of  the  case  below  and  of  the 
issue  and  controlling  question  involved  in  the  District 
Court's  Order  (Id.  at  11-12).  The  Answer  also  dis- 
cussed appellants'  contentions  concerning  "proce- 
dural" errors  and  it  was  demonstrated  therein  that 
said  contentions  were  not  supported  either  by  the 
record  or  the  authorities  to  which  appellants  referred 
(Id.  at  14-16). 

Appellants  have  now  filed  their  opening  brief  and 
coimsel  for  appellee  were  hopeful  that  the  prior 
confusion  concerning  the  issue  involved  below  and 
that  which  is  to  be  determined  in  this  a]:)]:)eal  would 
be  clarified.  Much  to  our  surprise,  however,  we  find 


that  appellants'  brief,  rather  than  clarifying  the 
matter,  actually  compounds  the  confusion !  First  of 
all,  contrary  to  counsel  for  appellants'  Certification 
of  Compliance  (Br.  30),  there  has  been  no  com])lianc(' 
with  Section  (d)  of  this  Court's  Rule  18  in  that 
nowhere  in  appellants'  brief  is  there  set  forth  a  list 
of  what  appellants  currently  allege  to  be  specifications 
of  error.  It  is  also  surprising  to  find  that  appellants' 
brief  states  that  the  controlling  questions  of  law  are 
now  alleged  to  be   (Br.  2)  : 

Does  the  AEC  have  power  to  determine  the 
character  and  location  of  an  electric  power  line 
used  in  local  distribution  or  for  the  transmission 
of  electricity  in  intrastate  commerce? 

Does  the  AEC's  lack  of  power  to  determine  the 
character  and  location  of  an  electric  transmission 
line  used  in  local  distribution  or  for  the  transmis- 
sion of  electricity  in  intrastate  commerce  ])revent 
the  United  States  from  condemning  property  for 
such  use  at  the  Conmiission's  request? 

Although  appellants'  brief  contains  no  arguments 
or  authorities  concerning  their  so-called  "procedural 
contentions,"  we  find  allegations  in  their  Statement  of 
the  Case  (Br.  3)  and  in  their  Conclusion  (Br.  29) 
wherein  it  appears  that  they  contimie  to  urge  them 
as  part  of  this  appeal.  This  aura  of  confusion  is 
further  expanded  by  appellants  in  that  we  also  find 
other  "issues"  sprinkled  liberally  throughout  their 
brief.  For  example,  their  brief  contains:  (a)  a  discus- 
sion of  the  alleged  desirability  and  practicality  of 
constructing  the  transmission  line  in  question  under- 
groimd  rather  than  overhead  (Br.  13-16;  22-25)  and, 


(b)  a  few  vague  remarks  and  conclusions  concerning 
the  authority  of  the  Court  to  detei-mine  whether  the 
proposed  use  of  the  easement  condemned  is,  in  fact, 
a  "public  use"  (Br.  27-28). 

This  is  an  extraordinary  appeal  under  28  U.S.C. 
1292  (b),  the  interlocutory  appeal  statute,  and  as  such 
it  would  seem  clear  that  the  only  issue  or  question 
before  this  Coui-t  is  that  which  was  certified  by  the 
District  Coiu-t,  Counsel  for  appellee  are  of  the  firm 
belief  that  the  District  Court's  Order  and  the  rec- 
ord in  this  matter,  as  supplemented  by  the  discus- 
sion and  authorities  in  oui'  Answer  to  appellants' 
Petition  for  Permission  to  Appeal,  unequivocally 
establishes  that  the  sole  issue  and  question  of  law  to 
be  detennined  in  this  Section  1292(b)  appeal  is: 
''Whether  or  not  the  provisions  of  42  U.S.C.  Section 
2018  limits  the  authority  of  the  Atomic  Energy  Com- 
mission to  condemn  the  easement  here  in  question 
and  to  construct  thereon  an  electrical  transmission 
line  contrary  to  local  ordinances."  In  this  belief  then, 
counsel  for  appellee  have  devoted  this  brief  to  a  con- 
sideration and  discussion  of  this  sole  issue. 


JURISDICTION 

This  consolidated  appeal  consists  of  two  eminent 
domain  proceedings  instituted  in  the  District  Court 
below  by  the  United  States  at  the  request  of  the 
Atomic  Energy  Commission  (hereinafter  referred  to 
as  AEC),  pursuant  to  28  U.S.C.  Section  1358.    On 


June  12,  1964,  the  District  Court  granted  appellee's 

(    motion   to   strike:    (1)    all    defenses    and    objections 

raised  in  appellants'  Answers,  and  (2)  their  Motions 

for  Siunniaiy  Judgment  and  for  Dismissal  (K.  Vol. 

i     la  84;  Vol.   lb  33).'    This   Order  was   amended   on 

I    June  17,   1964  to  inchide  a  recitation  which  would 

\    permit  a  petition  to  this  Court  under  the  provisions 

I    of  28  U.S.C.  Section  1292(b)  (R.  Vol.  la  86;  Vol.  lb 

35).      Subsequently,    on    July    23,    1964,    this    Court 

granted  appellants'  Petition  for  interlocutory  appeal, 

pursuant  to  the  aforesaid  28  U.S.C.  Section  1292(b) 

(R.  Vol.  la  90;  Vol.  lb  42). 


QUESTION  PRESENTED 

Contrary  to  the  position  taken  by  appellants,  api^el- 
lee,  as  hereinabove  noted,  contends  that  the  sole  issue 
and  question  presented  in  this  appeal  is: 

Whether  or  not  the  provisions  of  42  U.S.C.  Section 
2018  limits  the  authority  of  the  Atomic  Energy  Com- 
mission to  condemn  the  easement  here  in  question 
and  to  construct  thereon  an  electrical  transmission 
line  contrary  to  local  ordinances  (R.  Vol.  la  84-85; 
Vol.  lb  33-34). 


^There  are  physically  three  volumes  of  transcript  of  record  for 
the  cases  involved  in  this  appeal.  Unfortunately,  liowever,  two 
volumes  are  designated  "Volume  One,"  one  each  for  proceeding 
Numbers  19,373  and  19,374.  Volume  Two  is  the  reporter's  tran- 
script of  certain  consolidated  hearings  before  the  Court  below. 
Wherefore,  in  order  to  avoid  confusion  herein,  Volume  One  of 
Number  19,373  shall  be  i-eferred  to  a.s  Volume  la,  and  Volume  One 
of  Number  19,374  shall  be  referred  to  as  Volume  lb. 


STATEMENT  OF  THE  CASE 
Although  appellants'  present  Statement  of  the  Case 
is  quite  different  from  that  which  was  set  forth  in 
their  Petition  for  Permission  to  Appeal  (Pet.  1-5),  it 
is  submitted  that  appellants  still  have  not  presented 
an  accurate  and  complete  statement  of  the  facts  of 
this  case.  Comisel  for  appellee,  therefore,  finds  that 
we  cannot  subscribe  to  the  current  Statement  of  the 
Case  set  forth  in  appellants'  brief  and  must  once 
again^  set  forth  what  we  believe  to  be  a  more  factual 
and  accurate  statement  of  the  case  below. 

On  May  13,  1960  (74  Stat.  120),  Congress  author- 
ized an  AEC  research  project  known  as  the  Stanford 
Linear  Accelerator  Center  (hereinafter  referred  to 
as  SLAC),  and  the  sum  of  $114  million  dollars  was 
subsequently  authorized  for  the  constniction  thereof; 
and  it  is  currently  nearing  completion  on  the  campus 
of  Stanford  University  (Act  of  Sept.  26,  1961,  75 
Stat.  676).  Since  this  AEC  project  is  intended  and 
designed  for  basic  research  in  high  energy  physics 
and  not  as  a  plant  for  the  production  of  electrical 
energy  by  nuclear  means,  one  of  the  essential  requisites 
is  the  availability  of  a  sufficient  quantity  of  conven- 
tionally generated  electricity  to  operate  the  complex 
equipment  to  be  installed  in  this  project.  Consequently, 
on  January  10,  1963,  AEC  entered  into  a  contract 
with  the  Pacific  Clas  and  Electric  Company  (herein- 
after referred  to  as  PG&E),  the  local  utility  com- 


-As  wc  were  forced  to  do  in  our  Answer  to  nppellants'  Petition. 


pany.*  Pursuant  to  the  terms  of  this  contract,  PG&E 
was  to  furnish  the  necessary  power  to  SLAC  and, 
incident  thereto,  imdertook  to  construct,  operate  and 
maiiitaiii  certain  overhead  transmission  lines  from 
its  closest  feeder  line  to  SLAC  (Ibid.).  PCI&E  then 
proceeded  to  apply  for  the  appropriate  construction 
''use  permits"  from  the  County  of  San  Mateo  and 
the  Town  of  Woodside.* 

At  this  time  neither  the  County  of  San  Mateo  nor 
the  Town  of  Woodside  had  an  ordinance  which  re- 
quired such  transmission  lines  to  be  placed  under- 
ground; nevertheless,  PGr&E  was  met  with  demands 
that  the  line  be  placed  underground  as  a  condition 
to  the  issuance  of  the  necessaiy  use  pei-mits  (Ibid.)- 
It  was  soon  apparent  that  such  an  midergTound  trans- 
mission line  would  not  be  as  serviceable  or  desirable 
to  either  PG&E  or  AEC  from  a  service  point  of  view 
and  that  it  would  also  entail  an  additional  cost  of 
several  millions  of  dollars  over  and  above  the  esti- 
mated cost  of  an  overhead  line  (Id.  at  33).  The  con- 
tinuing demand  that  the  line  be  placed  imdergTound 
led  to  many  conferences  between  the  interested  parties, 
with  several  plans  and  suggestions  being  exchanged, 
all  without  benefit  of  mutual  agreement.  The  contro- 
versy reached  such  pro]jortions  that  on  January  29, 
1964,  the  Joint  Conmiittee  on  Atomic  Energy  of  the 
United  States  Congress  conducted  a  full  and  complete 


^See  Letter  of  March  7,  1964  from  the  Chairman  of  AEC  to  the 
Mayor  of  the  Town  of  Woodside  (R.  Vol.  la  .32). 

■•Contrary  to  the  allegation  of  appellants  at  page  6  of  their 
Brief,  PG&E  was  at  no  time  acting  as  agent  for  AEC  but  wa.s 
acting  solely  in  its  capacity  as  a  local  utility  company  (Ibid.). 
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hearing  concemiiig  this  problem  (Hearing  before  the 
Joint  Committee  on  Atomic  Energy  on  Stanford 
Accelerator  Power  Snpply,  88th  Cong.,  2nd  Sess., 
Jan.  29,  1964). 

By  letter  of  March  7,  1964  the  Chairman  of  AEC 
notified  the  Count}^  of  San  Mateo  and  the  ToAvn  of 
Woodside  that,  althongh  AEC  was  willing  to  attempt 
to  find  a  mutually  agreeable  solution  to  this  problem, 
time  was  of  the  essence  since  SLAC  was  nearing 
completion  (Ibid.).  The  Chairman  went  on  to  say 
that  if  PGr&E  was  miable  to  obtain  the  necessary 
use  permits  to  enable  it  to  perform  its  contractual 
obligation  and  construct  the  transmission  line,  AEC 
would  be  forced,  in  the  national  interest,  to  intervene 
directl}^  by  instituting  eminent  domain  proceedings 
and  to  construct  their  own  line  (Id.  at  37-38).  In 
spite  of  the  foregoing,  PGr&E  was  subsequently  denied 
use  permits  by  the  Town  of  Woodside  and  the  County 
of  San  Mateo.=^  On  March  9,  1964,  the  Town  of 
Woodside  passed  a  "Temporary  Interim  Zoning 
Ordinance"  prohibiting  the  constiaiction  within  the 
town  boundaries  of  overhead  transmission  lines  in 
excess  of  50,000  volts  (R.  Vol.  la  14).  On  March  24, 
1964,  at  the  request  of  AEC,  a  Complaint  in  Con- 
demnation was  filed  in  the  Court  below  condemning, 
in  essence,  a  100  foot  wide  easement  over  approxi- 
mately 4.92  acres  of  land  located  \^dthin  the  boundaries 


"It  is  to  be  noted  that  the  County  of  San  Mateo  Planning  Com- 
mission had  previously  fjranted  PG&E  a  conditional  use  permit 
that  was  subsequently  revoked  by  the  Town  of  San  Mateo  Board 
of  Supervisors  (R.  Vol.  la,  Minutes,  Board  of  Supervisors  of  San 
Mateo  County,  April  21,  1964,  marked  "Exhibit  F"  following  page 
74  of  Record). 
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of  the  Town  of  Woodside  (R.  Vol.  la  1).  This  Com- 
plaint was  followed  by  a  Declaration  of  Taking  on 
April  30,  1964  (R.  Vol.  la  47).  Also  on  April  30, 
1964,  a  second  condemnation  action  was  instituted  and 
a  Complaint  and  Declaration  of  Taking  were  filed 
condenniing  the  remainder  of  the  easement  consisting 
of  approximately  24.57  acres  located  within  the  County 
of  San  Mateo  but  outside  the  boundaries  of  the  Town 
of  Woodside  (R.  Vol.  lb  1  and  10). 

In  the  light  of  prior  events,  comisel  for  the  Govern- 
ment were  aware  that  certain  objections  would 
undoul)tedly  be  interposed  to  these  condemnation 
proceedings.  Wherefore,  concurrently  with  the  filing 
of  the  Declarations  of  Taking  aforesaid,  Grovernment 
comisel  appeared  before  the  Honorable  Lloyd  H. 
Burke,  District  Judge,  and  requested  that  the  Govern- 
ment be  granted  modified  Orders  of  Possession  limited 
to  permission  for  AEC  and/or  its  agents  to  conduct 
field  surveys  and  design  inspections;  which  Judge 
Burke  granted  (R.  Vol.  la  57;  Vol.  lb  22).  Govern- 
ment comisel  also  suggested,  for  the  purpose  of 
eliminating  unnecessary  repetition,  that  time  should 
be  allowed  for  service  upon  all  the  named  defendants 
and  for  an  opportunity  for  those  who  desired  to  file 
whatever  objections  to  the  taking  they  thought  nec- 
essary and  proper;  and,  that  thereafter  all  objections 
and  motions  filed  in  both  cases  be  consolidated  and 
heard  at  one  time.  The  Court  and  counsel  for  api)el- 
lants,  who  were  present  during  this  hearing,  agreed 
to  the  suggestion  and  a  hearing*  was  set  for  June  4, 
1964. 
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As  anticipated,  a  number  of  landowners  did  raise 
objections  to  the  taking  and  the  following  documents 
and  motions  were  filed  in  the  Court  below  prior  to 
June  4,  1964,  by  the  defendants  specified." 

In  Civil  42214  (This  Court's  Number  19,373): 

(1)  Answei*s  and  Motions  to  Dismiss,  by  De- 
fendants : 

(a)  Howell  C.  and  Edith  M.  Jones,  filed 
April  14,  1964,  as  to  Tract  109E  (R.  Vol.  la 
19). 

(b)  Town  of  Woodside,  filed  April  14,  as 
to  all  property  described  in  this  proceeding 
by  reason  of  taxes  and  assessment  liens  on  said 
properties  (R.  Vol.  la  8). 

(e)  Jane  F.  Carrigan,  filed  May  7,  1964,  as 
to  Tracts  108E-2  and  E-3  (R.  Vof.  la  58). 

(d)  Joseph  A.  Maun,  trustee,  filed  May  21, 
1964,  as  to  Tract  105E-2  (not  in  transcript  of 
record). 

(e)  Charles  Savage  and  Ethel  M.  Savage, 
filed  April  14,  1964,  as  to  Tract  llOE  (R.  Vol. 
la  23). 

(2)  Notice  of  Motion  to  Dismiss  and  Memo- 
randum in  Support  Thereof,  filed  April  14,  on 
behalf  of  the  above  named  defendants  (R.  Vol. 
la  27). 

(3)  Notice  of  Motion  for  Summary  JudgTnent 
and  Memorandum  of  Points  and  Authorities  in 


"It  should  be  noted  that  not  all  of  the  landowners  involved  in 
these  proceedinfts  have  objected  to  the  taking;  and  there  are, 
therefore,  several  landowners  who  are  ready  to  proceed  with  a 
determination  of  just  compensation. 
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Support  Thereof,  on  behalf  of  the  above  named 
defendants,  filed  May  25,  1964  (R.  Vol.  la  62). 

In  Civil  42323  (This  Court's  Number  19,374): 

Answers  and  Motions  to  Dismiss,  filed  by  de- 
fendants : 

(a)  William  J.  and  Janet  K.  Adams,  and 
Donald  H.  and  Lois  N.  Seofield,  filed  on  May 

20,  1964,  as  to  Tract  104E  (R.  Vol.  lb  23). 

(b)  Joseph  A.  Maun,  trustee,  filed  on  May 

21,  1964,  as  to  Tract  105E-1   (R.  Vol.  lb  28). 

Since  the  objecting  defendants  were  essentially  rep- 
resented by  the  same  counsel,  it  was  not  surprising  to 
find  that  the  objections  aiid  alleged  defenses  raised 
were  substantially  identical  and  may  be  smmnarized 
as  follows : 

(1)  AEC  is  not  authorized  to  condemn  for 
the  purposes  stated  in  the  Complaint. 

(2)  AEC  is  attempting  to  violate  certain  local 
ordinances  pertaining  to  electrical  transmission 
lines,  and  they  are  precluded  from  doing  so  by 
42  U.S.C.  Section  2018.' 

(3)  AEC  has  not  conformed  to  the  requisites 
of  aforesaid  ordinances  and  are  not,  therefore, 
entitled  to  use  the  easements  for  the  purposes 
stated. 


''In  appellants'  Statement  of  the  Case,  it  is  alleged  that  their 
defenses  below  were  predicated  upon  Section  2018  and  upon  the 
Federal  Power  Act  of  1935  (Br.  4).  The  Record  does  not  support 
this  allegation. 
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(4)  AEC's  proposed  use  of  the  easement  con- 
demned is  unlawful  in  that  it  violates  the  afore- 
said ordinances  and  is,  therefore,  a  non-public  use. 

(5)  AEC  has  not  been  appropriated  funds  for 
the  purpose  of  this  condemnation  and/or  the 
construction  or  the  facilities  to  be  constructed 
upon  the  easement  taken. 

(6)  AEC  has  not  been  authorized  to  engage 
in  the  transmission  of  electrical  power  in  these 
circumstances. 

On  June  3,  1964,  appellee  filed  a  Motion  to  Strike: 
(1)  defendants'  Motion  to  Dismiss  and  for  Sununary 
Judgment,  and  (2)  all  alleged  defenses  or  objections 
to  the  taking  raised  in  defendants'  Answers  (R.  Vol. 
la  81).  Attached  to  said  Motion  was  a  comprehensive 
Memorandum  of  Points  and  Authorities  in  support 
thereof. 

At  the  request  of  the  Court,  there  was  a  one-day 
continuance  for  the  hearing,  and  on  June  5th,  oral 
argument  was  presented  before  the  Honorable  Albert 
C.  Wollenberg,  District  Judge.  During  the  hearing. 
Judge  Wollenberg  attempted  to  simplify  the  issues  to 
be  decided  and,  in  so  doing,  he  stated  initially  that  he 
was  convinced  by  the  authorities  cited  in  the  Govern- 
ment's memorandmn  that  Rule  71A(e)  F.R.Civ.P. 
clearly  ])recluded  any  ])leading  or  motion  by  defend- 
ants other  than  an  answer.  He,  therefore,  granted  the 
Grovernment's  Motion  to  Strike  the  Defendants' 
Motions  to  Dismiss  and  for  Summary  Judgment  (R. 
Vol.  la  84;  Vol.   lb  33;  Vol.  2,  12).  In  doing  so, 
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however,  he  noted  that  defendants  were  not  prejudiced 
in  that  the  objections  raised  in  defendants'  Motions 
to  Dismiss  and  for  Summary  Judgment  were  merely 
repetitious  of  those  raised  in  their  Answers,  and  that 
these  issues  were  now  before  the  Court  on  the  Gov- 
ernment's Motion  to  Strike  (R.  Vol.  2,  10  through  13). 
Having-  resolved  this  rather  incidental  procedural 
matter,  Judge  Wollenberg  then  directed  his  attention 
to  ascertaining  the  basic  issues  sought  to  be  raised  by 
the  objecting  defendants. 

After  discussion  between  counsel  and  the  Court,  it 
was  agTeed  that  there  was  really  no  contention  by 
defendants  that  AEC  did  not  have  the  general  author- 
ity and  appropriations  to  condemn,  nor  that  the  use 
of  the  facility  in  question  was  not  a  public  one;  it 
was  also  agreed  that  the  really  basic  issue  was  whether 
AEC  was  precluded  by  42  U.S.C.  2018  from  condemn- 
ing the  easements  in  question  and  constructing  an 
electrical  transmission  line  thereon,  contrary  to  local 
ordinances  (R.  Vol.  2,  pp.  14,  15,  and  41).  It  was  to 
this  issue  Judge  Wollenlierg  referred  when  he  ruled 
on  Jime  12th  that: 

Plaintiff's  motion  to  strike  all  defenses  and  ob- 
jections in  defendants'  answer  is  also  granted. 
This  Court  has  concluded  Congi'ess  did  not  intend 
42  U.S.C.  2018,  upon  which  defendmits  c/roiind 
their  defenses,  to  prevent  the  AEC  from  con- 
demning the  easement  in  question.  Under  the 
circumstances  of  this  case,  the  Court  has  further 
concluded  that  plaintiff  has  not  violated  any 
rights  of  defendants  by  such  taking.  (R.  Vol.  la 
85,  emphasis  added) 
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Subsequently,  on  June  16th,  counsel  for  the  object- 
ing defendants  and  for  the  Government  appeared 
before  Judge  Wollenberg  again  and  the  Government 
requested,  and  the  Court  granted,  an  Order  giving  the 
Govermnent  comi:)lete  possession  of  the  easement  con- 
cerned, to  the  extent  of  the  estate  condenmed  (R,  Vol. 
la  88).  Counsel  for  the  Government  further  informed 
the  Court  that  counsel  for  defendants  had  made  public 
statements  to  the  effect  that,  in  spite  of  the  Court's 
ruling,  the  Town  of  Woodside  would  arrest  anyone 
attempting  to  construct  this  line.  The  Government 
requested  the  Court  to  issue  an  order  restraining 
defendants  and/or  their  agents  from  interfering  with 
the  Government's  possession  of  this  easement  (R.  Vol. 
2,  pp.  56  and  57).  Mr.  Austin  Clapp,  who  w^as  repre- 
senting the  objecting  defendants  dui'ing  this  hearing, 
confirmed  this  threat  in  open  court,  but  went  on  to 
state  that  all  the  defendants  desired  was  to  seek  a 
means  to  obtain  appellate  review  of  the  Goverimient's 
right  to  condemn.  Mr.  Clapp  stated,  however,  that  if 
the  Court  would  amend  his  June  12tli  Order  to  include 
a  28  U.S.C.  1292(b)  recitiition,  the  arrest  would  not 
be  necessary  (R.  Vol.  2,  p.  65).  On  June  17th  the 
Court  below  amended  its  June  12th  Order  to  include 
a  1292(b)  recitation  (R.  Vol.  la  86),  and  on  June 
26th  Mr.  Clapp  filed  his  Petition  in  this  Court. 
Appellee  filed  an  answer  to  apjiellants'  Petition  on 
July  10,  1964,  and  this  Court  issued  its  Order  granting 
leave  to  ap])eal  on  July  22,  1964.  It  should  also  be 
mentioned  that  even  though  defendants  Jane  F.  and 
James  Carrigan  objected  below  and  did  in  fact  file  a 
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Notice  of  Appeal,  on  October  1,  1964  these  defendants 
moved  for  and  were  granted  an  order  allowing  them 
to  withdraw  their  appeal. 


ARGUMENT 

INTRODUCTION 

Prior  to  a  discussion  of  the  merits  on  the  issue 
here  involved  it  was  felt  that  a  few  preliminary  com- 
ments were  needed. 

Appellee  recognizes  that  a  strong  argument  could 
midoubtedly  be  advanced  to  the  effect  that  appellants' 
arguments  concerning  the  alleged  limitations  of 
Section  2018  are  premature  and  improper  in  this 
condemnation  proceeding.  Certainly  appellants'  con- 
tention that  Section  2018  limits  the  general  con- 
denmation  authority  of  AEC  is,  at  best,  tenuous.  The 
contention  that  Section  2018  prohibits  AEC  from 
constructing  this  transmission  line  contrary  to  local 
ordinances  is  obviously  an  argument  which  would 
receive  more  serious  consideration  if  urged  in  con- 
nection with  an  injunction  or  similar  proceeding 
directed  to  the  method  of  construction  and  operation 
of  this  line. 

Appellee,  however,  is  most  anxious  to  avoid  further 
delay  ui  this  matter;  wherefore,  appellee,  as  it  stated 
in  the  Court  below,  does  not  desire  to  do  more  than 
inform  the  Court  that  it  is  aware  of  this  situation 
and  is  willing  to  waive  this  position  or  argument  and 
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proceed  to  meet  the  merits  of  appellants'  objections, 
with  a  respectful  request  that  the  Court  do  likewise.* 
However,  in  order  for  the  Court  to  reach  appellants' 
objections  here,  it  is  submitted  that  certain  additional 
facts  must  be  furnished.  Appellee,  therefore,  is  willing 
to  make  the  same  assmnptions,  arguendo,  that  it  made 
in  the  Court  below,  i.e.,  that: 

(1)  The  AEC  will  proceed  to  construct  this 
transmission  line  without  applying  for  a  use  per- 
mit from  either  the  County  of  San  Mateo  or  the 
Town  of  Woodside." 

(2)  That  AEC  will  construct  an  overhead 
transmission  line  on  the  easement  condemned ;  and 

(3)  That  the  actions  of  the  Town  of  Woodside 
in  effecting  a  temporary  ordinance  immediately 
prior  to  this  condemnation  prohibiting  overhead 
transmission  lines  and  that  of  the  County  of  San 
Mateo  in  revoking  a  use  permit  previously  ap- 
proved for  this  line,  were  in  good  faith  and  not 


*It  is  imperative  to  the  AEC  that  power  be  available  to  this 
project  in  the  immediate  future  in  that  construction  has  almost 
been  completed.  Obviously  a  complex  of  this  size  without  the 
necessary  power  t-o  operate  it  will  be  almost  completely  useless. 
^^^lerefore,  AEC  does  not  desire  that  this  matter  be  determined 
on  a  technicality  which  may  afford  an  opportunity  for  further 
delay  in  a  collateral  proceeding.  It  is  the  desire  of  appellee  that 
this  matter  be  set  to  rest  at  this  time. 

Bit  is  to  be  noted  here  that  the  City  of  San  Mateo  has  no  ordi- 
nance requiring  that  transmission  lines  be  placed  underjirround. 
Thus,  in  order  to  be  deemed  in  violation  of  a  San  Jlateo  ordinance 
concerning  transmis.sion  lines,  it  must  be  presumed  that  AEC  will 
not  apply  for  a  use  permit  required  by  Section  6500(b)  of  the 
San  Mateo  County  Ordinances. 
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solely   for  the   purpose   of   attempting   to   come 
within  the  purview  of  Section  2018/° 

Turning  now  to  the  format  of  this  brief,  counsel 
for  appellee,  in  attempting  to  organize  argannent 
herein,  found  it  almost  impossible  to  present  an 
orderly  and  cogent  argument  which  concurrently 
presented  appellee's  position  and  refuted  that  ex- 
pressed in  appellants'  brief  (it  is  suggested  that  this 
difficulty  is  due  to  appellants'  propensity  to  discuss 
ever}i;hing  but  the  basic  issue  here  concerned) ;  where- 
fore it  was  concluded  that  it  would  be  best  to  first 
present  the  Court  with  appellee's  reasoning  and 
authorities  in  support  of  its  position  and  to  thereafter 
devote  a  separate  part  to  rebutting  pertinent  sections 
of  appellants'  brief.  This,  then,  is  the  procedure  fol- 
lowed herein. 


PART  I 

ARGUMENT  IN  SUPPORT  OF  APPELLEE'S  POSITION 

A.     Agencies  of  the  Federal  Government  are  not  subject  to  state 
or  local  control  unless  Congress  has  so  decreed. 

The  Federal  Government's  sovereign  power  of 
eminent  domain  is  in  no  way  subject  to  the  will  or 
consent  of  a  state  or  local  governmental  body. 

It  has  not  been  seriously  contended  during  the 
argument  that  the  United  States  government  is 


loin  this  latter  connection  it  must  be  emphasized  that  appellee 
is  of  the  opinion  that  much  could  be  said  concerning  the  circum- 
stances and  effect  of  these  actions  b.y  ai)pellants  County  of  S.an 
Mateo  and  the  Touni  of  Woodside.  Sucli  a  discussion,  however, 
would  unduly  lengthen  and  complicate  the  present  proceedings, 
and  is  really  unnecessaiy  for  a  detennination  of  the  present  issue. 
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without  power  to  appropriate  lands  or  other  prop- 
erty within  the  States  for  its  owai  uses,  and  to 
enable  it  to  perform  its  proper  fimctions.  Such 
an  authority  is  essential  to  its  independent  exist- 
ence and  perpetuity.  These  cannot  he  preserved  if 
the  obstinacy  of  a  private  person,  or  if  any  other 
authority,  can  prevent  the  acquisition  of  the 
means  or  instruments  by  which  alone  (jovern- 
mental  functions  can  he  performed.  ...  If  the 
right  to  acquire  property  for  such  uses  may  be 
made  a  barren  right  by  the  unwillingness  of 
property-holders  to  sell,  or  by  the  action  of  n 
State  prohibiting  a  sale  to  the  Federal  govern- 
ment, the  constitutional  grants  of  power  may  be 
rendered  nugatory,  and  the  government  is  de- 
pendent for  its  ijractieal  existence  upon  the  will  of 
a  State,  or  even  upon  that  of  a  private  citizen. 

This  cannot  be. 

*       *       * 

If  the  United  States  have  the  power,  it  must  be 
complete  in  itself.  It  can  neither  be  enlarged  nor 
diminished  by  a  State.  Nor  can  any  State  pre- 
scribe the  manner  iji  which  it  must  be  exercised. 
The  consent  of  a  State  can  never  be  a  condition 
precedent  to  its  enjoyment.  (Emphasis  sup])lied) 
Kohl  V.  United  States,  91  U.S.  367,  371  (1875)  ; 

Also  see: 

United  States  v.  Carmack,  329  U.S.  230  (1946). 

In  addition  to  the  supremacy  of  its  eminent  domain 
power,  the  general  sovereign  immunity  of  the  Federal 
Government,  its  agencies  and  instrumentalities,  from 
state  or  local  control  of  its  governmental  functions  is 
also  so  clear  as  to  need  no  lengthy  discussion  here. 
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AEC,  therefore,  as  an  agency  of  the  Federal  Govern- 
ment, wears  the  cloak  of  soverig-n  immunity,  and  as 
such,  its  activities  are  generally  deemed  free  from 
regulation  or  control  by  any  state  or  local  govern- 
mental body.  See  e.g.:  U.S.  Const.  Art.  VI;  Johnson 
V.  Maryland,  254  U.S.  51  (1920);  Arizona  v.  Cali- 
fornia, 283  U.S.  423  (1930) ;  Mayo  v.  United  States, 
319  U.S.  441  (1942). 

Obviously,  however,  it  lies  within  the  power  of 
Congress  to  sul)mit  a  federal  agency  to  certain  regu- 
lations or  control  by  a  state. 

Mayo  V.  United  States,  supra,  p.  446. 

Unquestionably,  therefore,  the  activities  of  AEC  as 
a  United  States  governmental  agency,  in  connection 
with  the  construction  and  operation  of  SLAC,  are 
wholly  inunune  from  regulation  or  control  by  local 
govermnental  bodies,  unless  it  can  be  established  that 
Congress  has  indeed  directed  that  AEC  subject  itself 
thereto. 

Wherefore,  in  order  to  determine  whether  AEC  has 
been  so  directed  or  limited  by  Congress,  it  is,  of 
course,  necessary  to  examine  and  consider  the  term- 
inology and  effect  of  the  Congressional  enactments 
conferring  authority  upon  AEC  in  the  field  in  ques- 
tion, i.e.,  the  authority  to  exercise  the  power  of 
eminent  domain  and  to  construct  the  transmission  line 
in  question. 
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B.  Congress  has  conferred  upon  AEC  broad  powers  to  exercise 
eminent  domain  and  to  construct  such  facilities  as  it  deems 
necessary. 

A  review  of  the  purposes  and  policies  set  forth  in 
the  Atomic  Energy  Act  of  1954  (Act  of  August  30, 
1954;   68   Stat.   921;   42   U.S.C.    Sections   2011-2296; 
hereinafter  referred  to  as  Act  of  1954)  reveals  that 
CongTess  determined  that  the  Federal  Government, 
through  AEC,  Avas  to  exercise  exclusive  control  over 
the  development  and  use  of  atomic  energy  and  special 
nuclear  material  for  all  purposes  (42  U.S.C.  Sections 
2011-2013).  To  effectuate  this  pui'pose,  Congress  con- 
ferred upon  AEC  authority  to,  inter  alia,  license  the  < 
use  of  nuclear  energy  for  industrial  or  conmiercial 
purposes  (42  U.S.C.  Sections  2131-2133) ;  and  further,  • 
Congress  not  only  authorized  AEC  to  promote  and  > 
conduct  research  in  the  nuclear  field,  but  directed  that  t 
AEC  do  so  (42  U.S.C.  Sections  2051-2053).  } 

There  can  be  no  question  as  to  AEC's  general  au- 
thority to  construct  facilities  and  to  exercise  the 
sovereign  power  of  eminent  domain  in  the  perform- 
ance of  its  function.  In  this  regard,  the  Court's 
attention  is  directed  to  the  following  pertinent  pro- 
visions of  the  Act  of  1954: 

42  U.S.C.  2201: 

In  the  performance  of  its  functions  the  Com- 
mission is  authorized  to 

*         *         *  ! 

(e)  acquire  such  material,  property,  equi])- 
ment,  and  facilities,  establish  or  construct  such 
buiklintis  and  facilities,  and  modify  such  build- 
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ings  and  facilities  from  time  to  time,  as  it  may 
deem  necessary  .  .  . 

*       *       * 

(g)  acquire,  iiiirchase,  lease,  and  hold  real  and 
personal  property,  including  patents,  as  agent 
of  and  on  behalf  of  the  United  States  .  .  . 

42  U.S.C.  2222: 

Proceedings  for  condemnation  shall  be  insti- 
tuted pursuant  to  the  provisions  of  sections  257 
and  258  of  Title  40,  and  section  1403  of  Title  28. 
Sections  258a-258e  of  Title  40  shall  be  applicable 
to  any  such  proceedings. 

This  broad  authority  to  condenm  is  further  sup- 
plemented by  the  following  provision  of  40  U.S.C. 
Section  257: 

In  every  case  in  which  the  Secretary  of  the 
Treasury  or  any  other  officer  of  the  Government 
has  been,  or  hereafter  shall  be,  authorized  to 
procure  real  estate  for  the  erection  of  a  public 
building  or  for  other  public  uses,  he  may  acquire 
the  same  for  the  United  States  by  condenmation, 
under  judicial  process,  whenever  in  his  opinion 
it  is  necessary  or  advantageous  to  the  Grovernment 
to  do  so  .  .  . 

In  addition  to  the  foregoing  general  authorizations, 
the  statutes  which  authorized  fimds  for  SLAC  spe- 
cifically provide  that  the  money  authorized  is  ".  .  .  for 
acquisition  or  condeimiation  of  any  real  proi)erty  or 
facility  or  for  any  plant  or  facility  acquisition,  con- 
stmction  ..."  (Acts  of  May  13,  1960  and  Sept.  26, 
1961,  supra). 
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The  Supreme  Court,  iu  referring  to  similar  au- 
thority conferred  by  Congress  upon  the  office  of  the 
Federal  Works  Administrator,  characterized  such 
broad  authority  as  "...  a  general  authorization  which 
carries  with  it  the  sovereign's  full  powers  except  such 
as  are  excluded  expressly  or  by  necessary  imjilica- 
tion."  United  States  v.  Carmack,  supra,  at  243, 

The  issue  in  the  Carmack  case  was  also  similar  to 
that  in  the  instant  ease  for  the  Court  was  there 
considering  whether  the  Federal  Grovernment  agencies 
involved  had  sufficient  statutory  authority  to  condemn 
the  land  in  question.  In  upholding  the  Grovernment's 
right  of  condemnation  in  the  circumstances  presented, 
the  Coui-t  stated,  at  page  236: 

Far  removed  from  the  time  and  circumstances 
that  led  to  the  enactment  of  these  statutes  .  .  . 
this  Court  must  be  slow  to  read  into  them  today 
unexpressed  limitations  restricting  the  authority 
of  the  very  officials  named  in  the  Acts  as  the 
ones  upon  whom  Congress  chose  to  rely. 

1.     There  is  no  express  limitation  upon  AEC's  authority  in  the  Act 
of  1954. 

Certainly,  in  the  instant  case,  nothing  in  the  Act 
of  1954  has  been  called  to  the  Court's  attention,  by 
appellant,  which  contains  an  express  limitation  upon 
the  authority  of  AEC  to  condemn  this  easement  or 
to  construct  the  transmission  line  facility  in  question ; 
nor  can  any  such  express  limitation  be  found.  Where- 
fore, in  order  to  find  some  support  for  their  conten- 
tion, appellants  are  forced  to  urge  that  Section  2018 
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contains  a  "necessary  implication"  that  AEC's  other- 
wise broad  authority  is  limited  in  the  present  situa- 
tion. Here  then,  is  the  gravamen  of  this  appeal.  For 
it  is  quite  obvious  from  the  foregoing  authorities  that 
absent  such  an  implication,  AEC  is  clearl}-  not  subject 
to  appellants'  local  ordinances  and  can  proceed  with 
this  condemnation  and  the  construction  of  the  trans- 
mission line  with  complete  inmumity  from  local  whims 
and  control.  It  is,  of  course,  appellee's  contention, 
and  the  lower  Court's  ruling,  that  no  such  "necessary 
implication"  can  be  found  or  justified  from  the  pro- 
visions of  Section  2018;  and,  it  is  submitted,  the 
following  considerations  wholly  support  appellee's 
position  and  the  lower  Coui-t's  luling. 

2.     No  "necessary  implication"  limiting  AEC's  authority  can  be  con- 
cluded from  Section  2018. 

The  terminology  of  Section  2018  is  brief  and  con- 
cise— it  merely  states : 

Nothing  in  this  chapter  shall  be  construed  to 
affect  the  authority  or  regulations  of  any  Federal, 
State,  or  local  agency  with  respect  to  the  geiier- 
ation,  sale,  or  transmission  of  electric  power. 

In  attempting  to  interpret  a  congressional  statute,  it 
is,  of  course,  helpful  and  j^roper  to  consider  pertinent 
legislative  history.  The  legislative  history  of  Section 
2018  (originally  Section  271  of  the  Act  of  1954)  is 
relatively  sparse,  but  what  there  is  clearly  reveals 
the  purpose  and  intent  of  Congress  in  the  enactment 
of  this  statute.  The  Court's  attention  is  directed  to 
the  following  pertinent  excerpts  from  the  comments 
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of  Senator  Boui'kc  B.  Hiekenlooper  (the  Senate  spon- 
sor of  the  Act  of  1954)  which  were  made  during 
Senate  debate  on  the  proposed  provisions  of  the  Act 
of  1954: 

We  take  the  position  that  electricity  is  electricity. 
Once  it  is  produced  it  should  be  subject  to  the 
proper  regulatory  body,  whether  it  be  the  Federal 
Power  Commission  in  the  case  of  inter-state  trans- 
mission, or  State  regulatory  bodies  if  such  exist, 
or  mimicipal  regulatoiy  bodies.  We  feel  that 
there  is  no  difference  and  that  it  should  be  treated 
as  all  other  electricity  which  is  regiilated  by  the 
public. 

I  call  special  attention  to  section  271  of  the  pro- 
posed act,  which  says : 

"Sec.  271.  Nothing  in  this  act  shall  be  con- 
strued to  affect  the  authority  or  re.gulations  of 
any  Federal,  State,  or  local  agency  with  respect 
to  the  generation,  sale,  or  transmission  of  electric 
power. ' ' 

That  is  designed  to  keep  the  regulatory  authority 
exactly  as  it  is  noM',  traditionally  and  under  the 
law. 
100  Cong.  Rec.  11567,  July  26,  1954. 

What  section  271  does  is  to  make  clear  that  this 
act  does  not  interfere  in  any  way  with  the  juris- 
diction of  the  Federal  Power  Conunission  over 
such  acti^aties  or  with  State  agencies  where  they 
have  jurisdiction,  or  with  local  agencies  where 
they  have  jurisdiction. 

It  is  not  an  authority  given  in  a  negative  way.  It 
is  a  positive  negation  of  any  intent  by  this  statute 
to  interfere  with  the  existing  laws  and  the  exist- 
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ing-  authorities,  State  and  Federal,  that  have  to  do 

with  electricity. 

*  *     * 

We  do  not  back  into  it.  We  are  very  careful  in 
this  bill  not  to  attempt  to  write  into  it  affirmative 
law  which  may  have  to  be  interpreted  by  the 
coiu'ts,  but  merely  to  say  that  the  present  existing 
authority  shall  not  in  any  way  be  interfered  with 
in  the  regulation  of  interstate  transmission  of 
electrical  energy,  in  that  general  field.  We  make 
it  very  clear  that  we  do  not  disturb  existing  law. 

*  *     * 

These  licensees  are  private  operators.  They  pro- 
duce electric  energy.  Whether  they  produce  it 
partly  with  uranimn,  partly  with  corn  cobs,  or 
partly  with  coal  does  not  make  any  difference. 
So  far  as  the  fact  that  they  produce  electric 
energy  is  concerned,  that  electric  energy  which 
goes  into  interstate  commerce  is  mider  the  control 
and  jurisdiction  and  regulation  of  the  Federal 
Power  Commission  under  the  proposed  act,  imder 
section  271. 
100  Cong.  Rec.  11709,  July  27,  1954. 

We  say  that  nothing  m  this  act  shall  interfere 
with  or  affect  the  authority  or  regiilations  of  any 
Federal,  State  or  local  agency  with  respect  to  the 
generation,  sale  or  transmission  of  electric  power. 
We  say  that  this  act  does  not  interfere  with  the 
rights  and  the  power  and  the  authority  of  any 
Federal,  State,  or  local  regulatory  body  whatever; 
and  the  power  and  the  authority  which  may  be 
there  now  for  the  transmission  of  electricity  or 
the  generation  of  electricity  or  whatever  the 
authority  may  be  is  not  changed. 
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There  was  a  move  on  the  part  of  the  committee 
to  put  this  section  271  in  the  liill  as  a  safeguard 
and  as  an  assurance  that  the  existing  authority  of 
the  Federal  Power  Commission  or  the  Federal 
law  or  agency  and  the  existing  authority  of  the 
State  agencies  and  the  existing  authority  of  local 
agencies,  whatever  they  may  be  in  connection  with 
the  tran.smission  of  electric  energy,  wovild  not  be 
disturbed  or  interfered  with  in  any  way. 
lOO  Cong.  Rec.  11710,  July  27,  1954. 

"We  say  in  this  act  that  the  same  rules  and  regu- 
lations, power  and  authority  of  the  Federal  Grov- 
emment,  or  of  the  local  and  State  agencies,  that 
exist  now  over  the  transmission  of  electric  energy 
in  interstate  commerce  shall  obtain  so  far  as  any 
licensee  is  concerned.  That  is  only  a  precaution. 
It  would  obtain  if  we  never  had  that  pro^^.sion 
in  the  law.  Even  the  provision  of  section  271  is 
not  necessary  in  the  law,  in  my  opinion,  for  the 
Federal  Glovernment  to  assume  jurisdiction  over 
the  transmission  of  electricity  in  interstate  com- 
merce by  a  licensee.  We  put  section  271  in  there 
as  an  assurance  that  the  existing  authority  is  not 

disturbed. 

*     *     » 

There  camiot  be  any  dispute  under  the  language 
of  the  present  bill  because  it  specifically  says  that 
this  bill  does  not  in  any  way  touch  existing  au- 
thority. That  goes  right  on,  and  it  exists  just  as 
it  was  before.  We  have  gone  to  the  trouble  in  this 
act — though  I  do  not  think  it  is  necessary — of  so 
stating  for  clarification. 

100  Cong.  Rec.  11711-11712,  July  27,  1954. 
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Thus  the  legislative  history  of  Section  2018  reveals 
that  Congress  was  obviously  concerned  that  the  broad 
powers  being  confeiTed  upon  AEC  to  exercise  ex- 
clusive control  over  the  development  and  use  of  atomic 
energy  which,  as  pre^■ionsly  noted,  included  the  right 
to  license  the  use  of  nuclear  materials  for  industrial  or 
commercial  purposes,  might  he  misconstrued  as  an 
authorization  to  AEC  to  control  all  phases  and  by- 
products of  such  activities,  such  as  the  right  to 
regulate  and  control  the  "generation,  sale,  or  trans- 
mission" of  electrical  energy  resulting  from  the  use 
of  nuclear  materials.  The  legislative  history  further 
reveals  that  the  clear  purpose  and  intent  of  Congress 
in  enacting  Section  2018  was  merely  to  assure  that  any 
electrical  energy  produced  by  nuclear  means  and 
transmitted  for  sale  or  commercial  use  from  a  nuclear 
plant  would  ]>e  subject  to  the  same  regulatory  controls 
as  electrical  energy  produced  by  conventional  means. 

The  facts  of  the  instant  case  do  not  even  fall  into  the 
same  category  as  those  contemplated  by  Section  2018. 
It  is  to  be  recalled  that  the  project  which  gave  rise 
to  the  present  proceedings  is  a  research  project  and 
it  will  not,  therefore,  result  in  the  generation,  or 
transmission,  from  said  project  for  sale  or  commercial 
use,  of  electrical  energy  generated  by  nuclear  means. 
The  sole  purpose  of  this  condemnation  action  is  to 
obtain  an  easement  to  construct  a  transmission  line 
which  will  carry  conventionally  generated  electricity 
to  the  project  as  a  utility  necessary  for  its  operation. 

It  must  be  concluded,  therefore,  that  no  "necessary 
implication,"  or  for  that  matter,  even  the  slightest 
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suggestion,  can  be  found  from  the  provisions  of  Sec- 
tion 2018,  or  from  its  legislative  history,  that  Congress 
intended  thereby  to  limit  the  authority  of  AEC  to 
exercise  its  otherwise  broad  powers  of  eminent  do- 
main, and  to  construct  such  facilities  as  it  deems 
necessary. 

C.    Congress  has  in  effect  ratified  appellee's  contentions  here. 

This  Court  has  recognized  that  in  certain  circum- 
stances it  can  be  said  that  Congress  has  "ratified"  a 
particular  statutory  interpretation  or  construction.  In 
United  States  v.  Kennedy,  278  F.2d  121  (C.A.  9,  1960) 
a  question  had  been  raised  concerning  the  authority 
of  the  Secretary  of  the  Interior  to  condemn  certain 
lands  in  Mount  McKinley  National  Park  in  Alaska. 
It  was  there  contended  by  the  landowner  that  the 
Secretary  of  Interior  had  not  been  granted  specific 
statutory  authority  to  condemn  the  land  in  question. 
It  was  the  Grovernment 's  contention,  however,  that 
even  though  Congress  had  not  specifically  authorized 
this  particular  condemnation,  Congress  had  appropri- 
ated to  the  Secretary  of  the  Interior  general  acquisi- 
tion funds  with  full  knowledge  of  the  Secretary's 
prior  practice  of  utilizing  such  funds  to  acquire  land 
not  included  within  the  specific  authorization  statute. 
In  upholding  the  Secretaiy  of  the  Interior's  authority 
to  condenm  in  these  circumstances,  the  Court  stated: 
"The  fact  that  Congress  continued  the  same  ajjpro- 
priation  with  knowledge  of  this  administrative  imder- 
standing  and  practice,  constitutes  virtual  ratification 
of  the  administrative  construction."  (Id.  at  p.  126) 
In  accord  see:  Boesche  v.  Udall,  373  U.S.  472,  483 
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(1962)  ;  Ivanhoe  Irrig.  Dist.  v.  McCracken,  357  U.S. 
275  (1957) ;  Fleming  v.  Mohawk  Co.,  331  U.S.  Ill, 
116,  119  (1946) ;  Brooks  v.  Dewar,  313  U.S.  354,  361 
(1941) ;  Swagne  &  Hogt,  Ltd.  v.  United  States,  300 
U.S.  297,  301-302  (1937). 

It  is  submitted  that,  in  essence,  Congress  has  also 
''ratified"  the  Grovernment's  present  intei-pretation 
of  Section  2018  as  to  AEC's  authority  to  condemn  this 
easement  and  construct  the  transmission  line  contrary 
to  local  ordinances.  In  this  regard  the  Court's  atten- 
tion is  respectfully  directed  to  the  following :  The  Act 
of  1954,  inter  alia,  continued  a  congressional  committee 
called  the  Joint  Conmaittee  on  Atomic  Energy  which 
is  charged  with  the  authority  and  duty  to : 

.  .  .  make  continuing  studies  of  the  activities  of 
the  Atomic  Energy  Commission  and  of  problems 
relating  to  the  development,  use,  and  control  of 
atomic  energy.  .  .  .  The  members  of  the  Joint 
Committee  who  are  Members  of  the  Senate  shaU 
from  time  to  time  report  to  the  Senate,  and  the 
members  of  the  Joint  Committee  who  are  Mem- 
bers of  the  House  of  Representatives  shall  from 
time  to  time  report  to  the  House,  l)y  bill  or  other- 
wise, their  recommendations  with  respect  to 
matters  within  the  jurisdiction  of  their  respective 
Houses  which  are  referred  to  the  Joint  Committee 
or  otherwise  within  the  jurisdiction  of  the  Joint 
Conmiittee.  (42  U.S.C.  Section  2252) 

Pursuant  to  their  authority  and  duty,  the  Joint  Com- 
mittee on  Atomic  Energy,  as  previously  mentioned 
herein,  held  a  hearing  on  January  29,  1964  to  deter- 
mine all  of  the  facts  concerning  the  controversy  that 
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had  arisen  involving  this  transmission  line  problem 
at  the  SLAC  project.  Evidence  was  submitted  to  the 
Committee  during  this  hearing  by  all  interested 
parties  so  that  the  members  thereof  received  a  full 
and  complete  picture  of  the  entire  problem.  The  hear- 
ing was  subsequently  printed  and  copies  thereof  are 
readily  available. ^^  One  of  the  prominent  members  of 
this  Committee  who  was  present  during  the  aforesaid 
hearing,  is  Congressman  Craig  Hosmer  from  Cali- 
fornia. Congressman  Hosmer  has  been  a  member  of 
this  Joint  Committee  for  many  years  and  was  a  mem- 
ber during  its  consideration  of  the  Atomic  Energy 
Act  of  1954.^-  Subsequent  to  the  January  29th  hearing, 
during  the  House  Debate  on  the  1964-65  AEC  appro- 
priation bill.  Congressman  Hosmer  informed  the 
Members  of  the  House  of  Representatives  of  the  facts 
concerning  this  problem,  including  the  fact  that  con- 
demnation proceedings  had  been  instituted.  Congress- 
man Hosijier's  remarks  contain  a  very  helpful  and 
concise  statement  of  the  background  of  this  problem. 
For  the  Court's  convenience.  Congressman  Hosmer 's 
remarks  which  appear  at  pages  9,974  through  9,976 
of  the  Congressional  Record-House  for  May  7,  1964, 
have  been  set  forth  in  full  in  the  Appendix  hereof. 
The  Court's  particular  attention,  however,  is  directed 
to  the  last  portion  of  Congressman  Hosmer 's  remarks 
wherein  he  states : 


"Hearing  of  January  29,  1964,  supra. 

i^This  Committee  was  originally  established  hv  the  Atomic 
Energy  Act  of  1946;  Act  of  August  1,  1946,  60  Stat.  772,  and 
merely  continued  by  the  Act  of  1954. 
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The  AEC's  authority  imder  the  Atomic  Energy 
Act  of  1954  to  acquire  a  right-of-way  hy  eminent 
domain  is  clear.  Moreover,  the  intent  underlying 
the  authorization  and  appropriations  acts  which 
provide  for  the  Stanford  project,  support  the 
Commission's  authority  in  this  regard.  Some  local 
residents  have  questioned  whether  section  271  of 
the  act  limits  the  Commission's  authority  in  this 
respect.  I  will  simply  say  that  section  271  was 
intended  to  apply  to  regulatory  controls  over  the 
generation  of  electricitj^  by  nuclear  power.  It 
has  nothing  whatever  to  do  with  the  jDresent  situ- 
ation. 

Obviously,  therefore,  through  the  hearing  of  Janu- 
ary 29,  1964,  and  Congressman  Hosmer's  report  to 
the  House,  Congress  had  been  infonned  of  the  exist- 
ence of,  and  facts  concerning,  this  contro\ersy,  in- 
cluding the  position  of  AEC  as  to  their  authority  to 
proceed  contrary  to  local  ordmances. 

Subsequently,  Congress  proceeded  to  approve 
AEC's  1964-65  appropriations  wherein  Congress  au- 
thorized general  construction  funds  (which  included 
sums  for  SLAC),  approved  certain  new  projects  and 
other  expenditures  and  then  j)roceeded  to  specify  cer- 
tain project  "limitations"  and  "rescissions"  (Pub.L. 
88-332,  approved  June  30,  1964,  78  Stat.  227 ;  Pu]).L. 
88-511,  approved  August  30, 1964,  78  Stat.  682).  None 
of  the  limitations  or  rescissions  contained  in  the  1964- 
65  appropriation  act  are  directed  to  this  transmission 
line  facility  or  any  other  aspect  of  the  SLAC  project. 

It  is   submitted,   therefore,   that   in   these   circum- 
stances it  can  and   should  be  concluded  that   Con- 
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gress  has  "ratified"  the  contention  that  Section  2018 
is  not  applicable  to  the  present  situation  and  that 
AEC  has  full  power  and  authority  to  proceed  vnth. 
this  condemnation  and  the  construction  of  the  trans- 
mission line  in  question. 


PART  n 

REBUTTAL  OF  APPELLANTS'  ARGUMENT 

INTRODUCTION 

As  stated  at  the  outset  of  this  Brief  (Introduction, 
supra)  appellee  is  of  the  finn  belief  that  much  of 
appellants'  brief  contains  "argiunents"  or  "issues" 
which  are  wholly  irrelevant  to  the  sole  issue  presented 
in  this  appeal;  wherefore,  it  is  suggested  that  a  de- 
tailed rebuttal  of  all  the  minor  points  raised  or  dis- 
cussed in  appellants'  argument  would  be  of  mere 
academic  interest  and  would  be  of  little  assistance  to 
the  Court's  deliberation  upon  the  issue  here  concerned. 
In  view  of  this  belief,  then,  comisel  for  appellee,  in 
the  discussion  to  follow,  has  attempted  to  minimize 
comment  as  to  those  portions  of  appellants'  argiiment 
which  it  is  felt  are  not  relevant  to  the  issue. 

A  few  general  comments  concerning  the  format  of 
appellants'  brief  might  be  helpful  at  this  pouit.  The 
argmnent  portion  of  appellants'  brief  appears  to  com- 
mence with  Part  III  (Br.  7-25)  and  proceeds  through 
Part  IV  (Br.  25-28).  The  argument  appears  to  be 
divided  into  two  main  parts,  designated  Part  III  and 
Part  IV,  each  with  several  sections.  This  rebuttal 
will  attempt  to  follow  the  aforesaid  fomiat. 
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A.     Part  III  of  appellants '  brief. 

1.  Section  A  (Br.  7-9). 

This  portion  of  appellants'  brief  discusses  an 
alleged  "hands-off "  policy  of  Congress  with  respect  to 
local  regulation  of  electricity.  In  this  regard  appel- 
lants cite  Section  824(b)  of  the  Federal  Power  Act  of 
i  1935  (16  U.S.C.  Sections  791-828)  and  two  cases 
which  discuss  the  Federal  Power  Act."  This  is  one 
of  the  portions  of  appellants'  brief  which  appellee 
deems  to  be  irrelevant  to  the  issue  here.  Appellee  can 
in  no  way  perceive  how  a  discussion  of  the  jurisdiction 
of  the  Federal  Power  Commission  over  interstate 
electrical  facilities  can  be  pertinent  to  a  resolution  of 
the  issue  of  whether  AEC's  authority  is  in  this  case 
Umited  by  42  U.S.C.  Section  2018. 

2.  Section  B  (Br.  9-13). 

Appellants  here  merely  set  forih  a  portion  of  the 
legislative  history  of  Section  2018,  and  then  conclude 
therefrom  that  "...  it  is  clear  that  Congress  was  sat- 
isfied with,  and  intended  to  continue,  undisturbed, 
existing  State  and  local  authority  over  all  electricity, 
including  that  produced  by  atomic  means."  (Br.  12. 
Emphasis  supplied) 

Rather  conspicuous  by  its  omission  from  appellants' 
conclusion  here  is  any  reference  not  only  to  the  intent 


i^One  of  the  cases  cited  by  appellants  is  Southern  Cal.  Edison 
Co.  V.  Federal  Power  Commission,  310  P.2d  784,  a  1962  decision 
of  this  Court.  Although  appellee  does  not  believe  tlie  decision  and 
appellants'  discussion  thereof  to  be  pertinent  to  this  case,  it  should 
be  noted  that  appellants  erroneously  report  that  certiorari  liad 
been  denied.  In  fact,  the  Supreme  Court  not  only  granted  cer- 
tiorari (372  U.S.  958),  but  they  reversed  this  Court's  decision  at 
376  U.S.  205  (1964). 
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but  the  specific  statement  of  CongTess  to  preserve 
".  .  .  the  authority  of  any  Federal,  State  or  local 
agency  with  respect  to  the  generation,  sale  or  trans- 
mission of  electric  power,"  (Emphasis  supplied.  42 
U.S.C.  Section  2018;  also  see  many  references  thereto 
in  the  legislative  history  of  Section  2018,  Part  I,  Sec- 
tion B,  subsection  1,  sui)ra.) 

It  is  submitted  that  appellee's  discussion  herein- 
above of  the  history,  intent  and  pui-pose  of  Section 
2018  clearly  establishes  its  inapplicability  to  the 
present  case  (Ibid). 

3.    Section  C  (Br.  13-16). 

This  section  of  appellants'  brief  contains  a  rather 
strange  discussion  which  is  ostensibly  designed  to  per- 
suade the  Court  of  the  desirability  and  practicability 
of  placing  the  transmission  line  here  in  question 
underground.  In  the  process  of  this  discussion  appel- 
lants cite  many  decisions  of  various  state  courts  and 
quasi- judicial  bodies. 

Cei-tainly,  there  can  be  no  doubt  that  the  question 
of  whether  this  AEC  transmission  line  should  be 
overhead  or  imderground  is  not  before  this  Court 
under  any  theory.  The  only  issue  here  is  whether 
AEC  is  bound  by  local  ordinances  in  this  proceeding, 
whatever  those  ordinances  might  direct.  The  fact  that 
the  Court  may  or  may  not  agree  with  the  intent  and 
piu'pose  of  the  ordinance  is  obviously  immaterial. 

Mention  should  also  l)e  made  that  since  this  is  a 
Federal  condemnation  proceeding,  it  is  governed  solely 
by  Federal  law  and  the  state  decisions  and  statutes 
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cited  by  appellants  in  their  brief  are  neither  control- 
ling nor  persuasive.  United  States  v.  93.970  Acres  of 
Land,  360  U.S.  328  (1959) ;  3  Barron  &  Holtzoff,  Fed. 
Prac.  &  Proc,  Section  1516,  p.  326  of  1964  Supple- 
ment. 

In  the  last  paragraph  of  this  portion  of  appellants' 
brief  (Br.  16)  appellants  make  reference  to  United 
States  V.  Oklahoma  Ga.s  and  Electric  Co.,  297  F.  575 
(CA  8,  1924),  and  state  that,  in  effect,  the  Govern- 
ment's position  there  was  nearly  identical  with  that 
taken  in  this  case.  Aside  from  the  fact  that  the  Okla- 
homa decision  is,  in  all  likelihood,  no  longer  valid 
law  (cf.  Public  Utilities  Commission  of  California  v. 
United  States,  355  U.S.  534  (1957);  and  Paul  v. 
United  States,  371  U.S.  245  (1962))  it  is  submitted 
that  no  similarity  exists  whatsoever  between  the  Okla- 
homa case  and  the  instant  case.  The  Oklahoma  case 
involved  a  contract  between  the  Federal  Goveniment 
and  a  public  utility  for  electrical  energy  to  be  supplied 
to  a  Govermnent  facility;  it  did  not  involve  a  question 
of  the  authority  of  the  Government  to  condemn  or  to 
construct  a  portion  of  the  Government  facility  itself, 
as  is  the  fact  in  the  instant  case. 

As  stated  several  times  hereinabove,  SLAC  is  not 
a  nuclear  plant  designed  for  the  purpose  of  generating 
and  selling  electricity.  Wherefore,  AEC  has  no  in- 
tention whatsoever  of  interfering  with  the  noimal 
regulation  and  control  of  commercial  electricity  by  the 
proper  regulatory  bodies,  local  or  Federal ;  in  fact, 
AEC's  contract  with  PG&E  specifically  ])rovides  for 
approval  by  the  California  Public  Utilities  Commis- 
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sion  (R.  Vol.  la  32).  Likewise,  however,  AEC  is  not 
bound  to  and  has  no  intention  of  submitting-  its  own 
activities,  incident  to  SLAC,  to  the  jurisdiction  of 
any  such  local  regulatory  bodies. 

4.     Section  D  (Br.  16-19). 

This  portion  contains  a  discussion  of  a  series  of 
cases  which  appellants  allege  uphold  the  contention 
that  "...  the  burden  of  additional  cost  to  the  Govern- 
ment by  reason  of  local  regulations  would  not  cause 
such  regulations  to  be  inapplicable"  (Br.  17).  The 
reference  to  cost  pertains,  of  course,  to  the  fact  that 
an  underground  line  in  the  instant  case  would  cost 
several  million  dollars  more  than  an  overhead  line. 

The  cases  cited  in  this  portion  of  appellants'  argu- 
ment, with  the  exception  of  Paul  v.  United  States, 
supra,**  all  concern  factual  situations  involving  activi- 
ties of  contractors  doing  business  with  the  Federal 
Grovemment.  The  United  States,  or  an  agency  or  in- 
strmnentality  thereof,  is  not  a  party  to  any  of  the 
cases  here  relied  upon  by  appellants.  The  Courts,  even 
in  the  very  cases  cited  by  appellants,  have  consistently 
recognized  the  distinction  between  state  regulation  of 
contractors  doing  business  with  the  Federal  Govern- 
ment and  attempted  regiilation  of  an  agency,  officer 
or  instrumentality  of  the  Federal  Government  itself. 
In  discussing  this  distinction,  the  Court,  in  Penn 
Dairies,  Inc.  v.  Milk  Control  Commission  of  Pennsyl- 
vania, 318  U.S.  261  (1942),  cited  by  appellants  at  page 
17  of  their  brief,  stated  at  page  269 : 


i^As  appellants  admit.  (Br.  17),  the  decision  in  the  Paul  case 
does  not  really  support  tlieir  present  contention. 
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We  may  assume  also  that,  in  the  absence  of 
CongTessional  consent,  tliere  is  an  implied  con- 
stitutional immimity  of  the  national  government 
from  state  taxation  and  from  state  regulation  of 
the  performance,  by  federal  officers  and  agencies, 
of  governmental  functions.  Oliio  v.  Thomas,  173 
U.S.  276;  Johnson  v.  Maryland,  254  U.S.  51; 
Hunt  V.  United  States,  278  U.S.  96;  Arizona  v. 
California,  283  U.S.  423.  ]3ut  those  who  contract 
to  furnish  supplies  or  render  services  to  the 
government  are  not  such  agencies  and  do  not  per- 
form govermnental  fimctions. 

Likewise,  in  the  next  case  cited  by  appellants   (Br. 

17),  James  Stewart  d  Co.  v.  Sadrakula,  309  U.S.  94 

(1939),  the  Court  said  at  pages  103-104: 

But  the  authority  of  state  laws  or  their  admin- 
istration may  not  interfere  with  the  carrying  out 
of  a  national  purpose.  Where  enforcement  of  the 
state  law  would  handicap  efforts  to  cany  out  the 
plans  of  the  United  States,  the  state  enactment 
must,  of  course,  give  way. 

An  excellent  discussion  of  these  cases  and  the  dis- 
tinction to  be  applied  between  contractors  doing  busi- 
ness with  the  Federal  Government  and  agencies  of  the 
Federal  Grovernment  itself  appears  in  the  recent  case 
of  Public  Utilities  Commission  of  California  v.  United 
States,  supra.  This  case  involved  a  California  statute 
to  be  enforced  by  the  Public  Utilities  Commission  of 
California,  which,  among  other  things,  attempted  to 
regulate  Federal  negotiating  practices  concerning 
rates  for  the  shipment  of  Government  property  within 
the  State.   In  deciding  that  the  Federal  Government 
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was  immime  from  such  control,  the  Court  reviewed 
the  cases  concerning  sovereign  immunity  in  these  cir- 
custances,  and  in  so  doing  stated,  at  pages  543-4 : 

The  question  is  whether  California  may  impose 
this  restraint  or  control  on  federal  transportation 
procurement. 

We  lay  to  one  side  these  cases  which  sustain 
nondiscriminatory  state  taxes  on  acti\aties  of  con- 
tractors and  others  who  do  business  for  the 
United  States,  as  their  impact  at  most  is  to  in- 
crease the  costs  of  the  operation.  See,  e.g.,  Esso 
Standard  Oil  Co.  v.  Evans,  345  U.S.  495;  Smith 
V.  Davis,  323  U.S.  Ill;  Alabama  v.  King  & 
Boozer,  314  U.S.  1 ;  James  v.  Dravo  Contracting 
Co.,  302  U.S.  134.  We  also  need  do  no  more  than 
mention  cases  where,  absent  a  conflicting  federal 
regulation,  a  State  seeks  to  impose  safety  or  other 
requirements  on  a  contractor  who  does  business 
for  the  United  States.  See,  e.g.,  Baltimore  <£• 
Annapolis  R.  Co.  r.  Lichtenberg,  176  Md.  383,  4 
A.  2d  734,  appeal  dismissed,  308  U.S.  525 ;  James 
Stewart  &  Co.  v.  Sadralxula,  309  U.S.  94.  Penn 
Dairies  v.  Milk  Control  Comm'n,  318  U.S.  261, 
can  likewise  be  put  to  one  side.  There  the  ques- 
tion, much  mooted,  was  whether  the  federal  policy 
conflicted  with  the  state  policy  flxing  the  price 
of  milk  which  the  United  States  purchased.  The 
Court  concluded  that  the  state  regulation  "im- 
poses no  prohibition  on  the  national  government 
or  its  officers."  Id.,  at  270.  Here,  however,  the 
State  places  a  prohibition  on  the  Federal  Govern- 
ment. Here  the  conflict  between  the  federal  policy 
of  negotiated  rates  and  the  state  policy  of  regu- 
lation of  negotiated  rates  seems  to  us  to  be  clear. 
The  conflict  is  as  plain  as  it  was  in  Arizona  v. 
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California,  283  U.S.  423,  451,  where  a  State 
sought  authority  over  plans  and  specifications  for 
a  federal  dam,  in  Leslie  Miller,  Inc.  v.  Arkansas, 
supra,  where  state  standards  regulating  contrac- 
tors confiicted  with  federal  standards  for  those 
contractors,  and  in  Johnson  v.  Marijland,  254  U.S. 
51,  where  a  State  sought  to  exact  a  license  re- 
quirement from  a  federal  employee  driving  a  mail 
truck.  The  conflict  seems  to  us  to  be  as  clear  as 
any  that  the  Supremacy  Clause,  Ai-t.  VI,  cl.  2,  of 
the  Constitution  was  designed  to  resolve.  As  Chief 
Justice  Marshall  said  in  McCiilloch  v.  Maryland,, 
4  Wheat.  316,  427, 

"It  is  of  the  very  essence  of  supremacy  to  re- 
move all  obstacles  to  its  action  within  its  own 
sphere,  and  so  to  modify  every  power  vested  in 
subordinate  govenunents,  as  to  exempt  its  own 
operations  from  their  own  influence. ' ' 

It  is  obvious,  therefore,  that  since  we  are  here  con- 
cerned with  the  direct  activities  and  functions  of  the 
Federal  Government  itself,  through  its  agency  the 
AEC,  the  cases  cited  by  appellants  in  this  portion  of 
their  brief  are  wholly  inapplicable  to  the  present  issue. 

5.    Section  E  (Br.  19-21). 

This  section  has  two  subdivisions.  Subdivision  (1) 
thereof  discusses  Section  2021  (k)  of  42  U.S.C,  which 
appellants  allege  indicates  Congressional  intent  to 
closely  limit  the  powers  of  AEC  (Br.  19).  Section 
2021  is  clearly  devoted  to  a  consideration  of  a  rather 
unique  problem  associated  with  tli(>  use  of  nuclear 
materials — radiation  hazard.  Section  2021  authorizes 
and  directs  AEC  to  assimie  certain  responsibility  and 
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regulation,  in  cooperation  with  the  States,  to  insure 
adequate  public  protection  from  radiation  hazards  in- 
cident to  the  use  of  nuclear  materials.  Here  again 
Congress  was  obviously  concerned  that  the  broad 
powers  conferred  upon  AEC  in  the  field  of  radiation 
hazard  might  be  misconstrued.  Wherefore,  to  make  it 
absolutely  clear  that  the  regulatory  authority  granted 
to  AEC  by  Section  2021  was  directed  solely  to  radi- 
ation hazards  and  not  to  other  fimctions  of  private  or 
state  owned  facilities  utilizing  nuclear  material  under 
license  from  AEC,  Congress  stated,  in  part  (k)  of 
Section  2021 : 

Nothing  in  this  section  shall  be  construed  to  affect 
the  authoi'ity  of  any  State  or  local  agency  to  regu- 
late activities  for  purposes  other  than  protection 
against  radiation  hazards.  (Emphasis  supplied) 

Since  the  present  case  does  not  involve  a  question 
of  radiation  hazard  or  the  regulatory  powers  of  AEC 
pursuant  to  Section  2021^ — appellee  fails  to  see  the 
relevancy  of  Section  2021  (k)  to  the  present  issue. 

Appellants  allege,  in  subsection  (2)  of  this  section  E, 
that  "■.  .  .  there  is  e^•idence  in  the  statutory  history 
that  Congressional  approval  was  predicated  on  the 
ability  to  build  the  center  [SLAC]  without  condemna- 
tion" (Br.  21). 

This  bare  allegation  is  unsupported  by  argument 
or  authority  and  is  predicated  solely  ui)on  some  in- 
nocuous statement  made  b,y  a  witness  in  one  of  the 
many  Congi-essional  hearings  on  this  proposed  project. 
Here  again  we  have  an  example  of  one  of  the  many 
"issues"  which  have  been  sprinkled  into  appellants' 
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brief.  It  is  submitted  that  the  absurdity  of  this 
''issue"  is  so  self-evident  as  to  need  no  further  com- 
ment. 

6.    Section  F  (Br.  22-25). 

In  this  section  appellants  contend  that  Congress 
has  "...  enacted  positive  legislation  supporting  the 
purposes  of  local  legislation  preserving  open  spaces 
and  scenic  beauty"  (Br.  22).  Appellants  then  proceed 
to  discuss  several  other  Congressional  statutes  totally 
unrelated  to  the  activities  and  authority  of  AEC.  The 
whole  point  of  this  discussion  by  appellants  seems  to 
be  directed  to  an  attempt  to  come  within  the  pui'view 
of  the  Supreme  Court  decision  in  Huron  Cement  Co. 
V.  Detroit,  362  U.S.  440  (1959),  cited  and  discussed 
by  appellants  at  page  24  of  their  brief. 

It  is  certainly  true  that  the  Supreme  Coui-t,  in  the 
Huron  case,  did  hold  that  a  private  corporation  en- 
gaged in  operating  ships  owned  by  it,  but  Federally 
licensed,  was  subject  to  a  municipal  ordinance  on  air 
pollution  while  its  ships  were  docked  within  the  munici- 
pal boundaries;  hut,  in  so  holding,  the  Court  specifi- 
cally foimd:  (a)  "...  there  is  no  overlap  between  the 
scope  of  the  federal  ship  inspection  laws  and  that  of 
the  mmiicipal  ordinance  here  involved"  (at  p.  446)  ; 
and,  (b)  "The  mere  possession  of  a  federal  license, 
however,  does  not  immunize  a  ship  from  the  operation 
of  the  normal  incidents  of  local  police  power,  not  con- 
stituting a  direct  regulation  of  commerce"  (at  ]>.  447). 

Appellants  are  obviously  once  again  trying  very 
desperately  to  circumvent  the  fact  that  we  are  here 


42 


concerned  with  the  direct  activity  of  AEC,  an  agency 
of  the  Federal  Government  that  clearly  does  have 
immunity  from  local  regulation. 

B.    Part  IV  of  appellants '  brief. 
1.    Section  A  (Br.  26-27). 

Appellants  here  contend  that  Congress  may,  by 
statute,  limit  the  authority  of  a  Federal  agency  to 
exercise  the  power  of  eminent  domain;  this  is  one  of 
the  very  few  contentions  in  appellants'  brief  with 
which  counsel  for  appellee  can  agree!  Appellants, 
however,  then  proceed  to  discuss  the  recent  decision 
in  Maiatico  v.  United  States,  302  F.2d  880  (CA  DC 
1962)  and  they  attempt  to  draw  an  analogy  between 
the  facts  and  statutes  in  that  case  and  those  in  the 
instant  one. 

The  Maiatico  case  involved  a  condemnation  by  the 
General  Services  Administration  of  an  office  building 
within  the  District  of  Columbia.  Due  to  the  imique 
situation  presented  by  the  nmnber  of  public  buildings 
existing  and  the  obvious  need  for  future  public  build- 
ings within  the  geogTaphic  limitations  of  the  District 
of  Columbia,  Congress  had  enacted  cei'tain  enabling 
statutes  which  placed  very  strict  conditions  and  limi- 
tations upon  the  purchase  or  acquisition  of  property 
by  GSA  within  the  District  of  Columbia.  Without 
going  into  all  the  details  of  the  statutes  concerned 
and  the  various  contentions  proffered  in  the  Maiatico 
case,  suffice  it  to  say  that  the  Coui-t  there  found  that 
even  though  Congress  had  authorized  a  general  ap- 
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propriation  to  GSA  for  public  buildings  within  the 
District  of  Colmnbia,  GSA  was  not  thereby  excused 
from  the  conditions  and  requii'ements  of  other  per- 
tinent statutes,  which  included  the  requirements  of 
prior  approval  by  the  Committee  on  Ptiblic  Works  of 
the  House  and  Senate  and  location  within  a  specified 
"taking  area." 

Appellants  suggest  an  analogy  between  the  instant 
j  case  and  the  strict  limitations  and  conditions  imposed 
by  Congress  upon  acquisitions  within  the  District  of 
\  Colmnbia;  appellants,  however,  are  miable  to  point 
\  to  any  statute,  pertaining  to  the  authority  of  AEC, 
'  which  contains  any  such  specific  conditions  or  limita- 
tions upon  the  otherwise  broad  powers  of  eminent 
domain  conferred  upon  AEC  by  Congress.  The  reason 
for   this    omission    in    appellants'    argmnent    is    ob- 
vious— there  have  been  no  such  conditions  or  limi- 
tations imposed  upon  AEC's  authority  to  exercise  the 
sovereign  power  of  eminent  domain.    The  Maiatico 
case  is  clearly  inapplicable  here. 

2.    Section  B  (Br.  27-28). 

In  this  last  j^ortion  of  their  argument  appellants 
set  forth  a  rather  confused  or  confusing  discussion  of 
an  alleged  "issue"  of  public  use.  Appellee  submits 
that  the  record  in  this  matter  establishes  unequivocally 
that  there  is  no  such  issue  here  presented  for  determi- 
nation. As  stated  several  times  hereinabove,  the  sole 
issue  here  concerns  an  alleged  limitation  u]K)n  AEC's 
authority  to  condemn  this  easement  and  to  construct 
the  transmission  line  thereon. 
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CONCLUSION 

It  is  submitted  that  the  pertinent  facts  in  this  mat- 
ter can  l)e  very  briefly  summarized  as  follows: 

Pursuant  to  the  express  direction  and  authority  of 
Congress,  AEC  is  currently  in  the  process  of  con- 
stioicting  a  $114  million  nuclear  research  complex 
upon  the  campus  at  Stanford  University.  Because  of 
what  AEC  deems  to  be  imreasonable  demands  by 
local  governmental  bodies,  conventional  electrical 
power  cannot  be  supplied  to  this  complex  by  the  local 
utility  company  in  a  manner  and  for  a  cost  which, 
in  the  opinion  of  AEC,  is  in  the  best  national  inter- 
ests. Wherefore,  as  clearly  authorized  by  Congress, 
AEC  has  found  it  necessary  to  exercise  its  discretion 
and  has  called  upon  the  sovereign  powers  of  immu- 
nity and  eminent  domain  to  accomplish  the  requi- 
site pui"pose  of  providing  electrical  power  to  this 
project. 

It  is  likevidse  submitted  that  the  law  applicable  to 
these  facts  can  also  be  briefly  siunmarized  as  follows : 

Congress  has  established  AEC  as  an  agency  of  the 
Federal  Government  to  perform  certain  well  defijied 
fimctions  of  the  Federal  Grovemment.  To  this  end 
Congress  has  conferred  upon  AEC  full  and  unre- 
stricted power  of  eminent  domain.  The  applicable  law 
in  these  circumstances  has  been  clearly  and  concisely 
stated  by  the  Supreme  Coiirt  in  Mayo  v.  United 
States,  supra,  at  p.  445 : 

Since  the  United  States  is  a  government  of  dele- 
gated powers,  none  of  which  may  be  exercised 
throughout  the  Nation  by  any  one  state,  it  is 
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necessary  for  uniformit^v  that  the  laws  of  the 
United  States  be  dominant  over  those  of  any 
state.  Such  dominaney  is  required  also  to  avoid 
a  breakdown  of  administration  through  possible 
conflicts  arising  from  inconsistent  requirements. 
The  supremacy  clause  of  the  Constitution  states 
this  essential  principle.  Article  VI.  A  corollary 
to  this  principle  is  that  the  activities  of  the  Fed- 
eral Government  are  free  from  regulation  by  any 
state.  No  other  adjustment  of  competing  enact- 
ments or  legal  principles  is  possible. 

Wherefore,  it  is  respectfully  submitted  that  the 
Order  of  the  lower  Coiu-t  upholding  AEC's  right  to 
exercise  the  power  of  eminent  domain  in  these  cir- 
cumstances, and  to  construct  the  necessary  transmis- 
sion line  contrary  to  local  ordinances  should  be 
affirmed. 

Respectfully  submitted, 

J.  Edward  Williams 

Acting  Assistant  Attorney  General 

Cecil  F.  Poole 

United  States  Attorney 
San  Francisco,  California 

Roger  P.  Marquis 

Attorney,  Depai-tment  of  Justice 
Washington,  D.  C. 

Charles  R.  Renda 

Assistant  United  States  Attorney 
San  Francisco,  California 

Attorneys  for  Appellee 
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Certificate  of  Counsel 
I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  that,  in  my  opinion,  the  foregoing  brief  is 
in  full  compliance  with  those  rules. 

Charles  R.  Renda 

Attorney  for  Appellee 
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REMARKS  OF  CONGRESSMAN  CRAIG  HOSMER  AS  CONTAINED 
IN  110  CONGRESSIONAL  RECORD— HOUSE,  9974-76  FOR 
MAY  7,  1964. 

Mr.  Hosmer.  Mr.  Cliaii-man,  I  would  like  to  say  a 
lew  words  about  a  proposal  to  require  the  AEC,  at 
its  own  expense,  to  transmit  electric  power  for  the 
operation  of  the  Stanford  accelerator  by  means  of  un- 
derground transmission  lines.  The  facts  can  be  set 
forth  plainly  and  clearly.  I  believe  that  after  the  facts 
have  been  stated,  calm  reason  and  good  judgment  will 
lead  reasonable  men  to  reject  this  proposal. 

Backgroimd  of  the  Stanford  Linear  Accelerator 

First,  I  would  like  to  say  a  word  about  the  jjack- 
^romid  of  the  Stanford  project.  The  Stanford  linear 
accelerator  was  authorized  by  CongTess  in  1961  at  an 
estimated  total  cost  of  $114  million.  The  accelerator 
is  now  under  construction  on  the  campus  of  Stanford 
University  at  Palo  Alto,  Calif.  When  completed  in 
1966,  it  will  be  the  highest  energy  linear  accelerator 
ill  the  world. 

The  Stanford  accelerator  -will  be  a  unique  research 
facility  which  qualified  scientists  throughout  the 
United  States  and  the  world  will  emplov  in  their 
search  for  the  most  fundamental  knowledge  of  na- 
ture's basic  building  blocks.  We  expect  that  this  fa- 
cility will  contribute  to  man's  understandi]ig  of  the 
fimdamental  physical  aspects  of  the  universe.  It 
should  do  much  to  enhance  the  scientific  and  tech- 
nological stature  of  the  United  States. 
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Although  its  initial  construction  costs  will  be  about 
$114  million,  it  is  expected  that  $20  million  a  year  will 
be  spent  in  the  operation  of  this  facility.  A  staff  of 
approximately  700  will  be  required  to  rim  it.  I  lielieve 
I  have  said  enough  to  indicate  that  the  very  presence 
of  this  facility,  from  the  standpoint  of  prestige  and 
economic  value,  will  be  a  major  asset  to  this  area  of 
the  Nation. 

Electric  Energy  Requirements 

The  Stanford  accelerator  will  require  large  amoimts 
of  electrical  energy,  not  only  for  the  operation  of  the 
accelerator  itself,  but  for  many  items  of  auxiliary 
equipment  that  are  associated  with  the  research  to  be 
conducted  at  the  facility.  In  its  initial  stages,  approxi- 
mately 80,000  kilowatts  of  electric  energy  will  be  re- 
quired. Ultimately,  if  it  is  used  at  its  full  design  level, 
up  to  300,000  kilowatts  may  be  required. 

In  January  1963,  the  Pacific  Cfas  &  Electric  Co. 
signed  an  agreement  with  the  AEC  to  furnish  elec- 
trical power  for  the  construction  and  operation  of  the 
accelerator  complex.  Rates  and  tenns  were  agreed  to, 
all  of  which  were  conditioned  on  the  utility's  constnic- 
tion  of  an  overhead  transmission  line  which  the  com- 
pany planned  to  build  to  the  accelerator  center.  The 
estimated  cost  of  this  transmission  line — a  cost  which 
would  be  picked  up  by  the  AEC  in  its  rate  payments — 
was  $668,000.  The  lines  were  to  consist  of  two  300- 
megawatt  circuits  which  would  provide  all  the  jiower 
the  accelerator  might  require,  plus  the  insurance  of 
a  backup  circuit  if  the  power  over  one  circuit  was 
interrupted.  I  would  like  to  stress  again  that  the  cost 


for  constructing  this  transmission  line,  which  will  sat- 
isfy all  of  the  foreseeable  re<|uirements  for  the  accel- 
erator complex,  is  $668,000. 

Shortly  after  the  agreement  with  P.G.  &  E.  was 
signed  in  January  1963,  a  problem  developed  in  the 
community.  Grreat  pressures  were  exerted  on  the  AEC 
by  local  residents  to  get  the  AEC  to  consent  to  the 
idea  of  building  midergi-ound  transmission  lines.  Ap- 
plications by  P.Gr.  &  E.  for  the  construction  of  over- 
head transmission  lines  were  repeatedly  delayed  by 
the  city  of  Woodside  and  the  comity  of  San  Mateo. 
Finally,  the  community  action  took  the  form  of  a  com- 
plete refusal  to  peimit  P.Gr.  &  E.  to  serve  the  project 
imless  this  was  done  by  an  undergroimd  transmission 
line,  for  which  the  AEC  would  have  to  bear  the  extra 
cost. 

Key  Facts  in  the  Dispute 

I  would  like  to  clearly  set  forth  the  basic  facts  in- 
volved in  this  dispute  between  the  local  residents  of 
Woodside,  Calif.,  and  the  Atomic  Energy  Commission : 

First,  it  must  be  borne  in  mind  that  the  best  elec- 
trical service  from  the  standpoint  of  the  project's 
needs  happens  also  to  be  the  cheapest.  Steel  towers 
with  two  300-megawatt  circuits  would  cost  about 
$668,000.  This  is  not  the  prettiest  installation — but 
it  is  the  cheapest  and  the  best. 

Second.  Over  the  ]iast  f)  months,  the  AEC  has  tried 
to  negotiate  a  reasonable  settlement  of  this  problem 
with  the  local  communities.  AEC  indicated  that  it 
would  be  willing  to  agree  to  a  more  attractive,  al- 
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though  more  expensive,  single  pole  overhead  transmis- 
sion line.  The  AEC  even  agreed  to  an  undergroimd 
line  and  to  make  a  reasonable  contribution  to  the 
extra  cost  entailed  if  the  local  communities  would  also 
make  a  substantial  contribution  to  the  extra  cost  in- 
volved. The  AEC  made  this  offer  despite  the  fact 
that  such  a  line  would  be  considerably  less  beneficial 
to  the  project  than  an  overhead  line,  in  terms  of 
power  and  reliability. 

Third.  Now,  what  cost  differentials  are  involved  be- 
tween overhead  and  imdergi'ound  transmission  lines? 

First,  consider  the  originally  planned  installation 
and  twin  300-megawatt  overhead  transmission  lines. 
As  I  have  noted  already,  it  would  cost  about  $668,000. 
If  placed  undergroimd,  the  same  lines  are  estimated 
to  cost  $6,440,000. 

There  is  a  less  adequate  overhead  installation  with 
only  a  single  300-megawatt  line  which  the  AEC  was 
willing  to  accept  as  a  compromise.  That  would  cost 
$992,000.  An  equivalent  imdergroimd  line  would  cost 
$3,644,000. 

Finally,  the  AEC  was  willing  to  consider  an  under- 
ground line  of  180  megaw^atts  which  might  only  sat- 
isfy the  minimmn  needs  of  the  project  for  the  first 
few  years  of  its  operation.  Such  a  line  w'as  esti- 
mated to  cost  $2,640,000.  Nevertheless,  the  AEC  was 
willing  to  contribute  to  the  extra  cost  involved  if  oth- 
ers would  also  bear  a  substantial  part  of  the  addi- 
tional cost.  No  such  compromise  w^as  acceptable  to  the 
officials  of  the  iovrn  of  Woodside  and  San  Mateo 
Coimtv. 


Fourth.  Now,  let  us  talk  for  a  moment  about  the 
so-called  conservation  issue  involved  in  this  dispute. 
The  proposal  for  the  construction  of  overhead  trans- 
mission lines  has  been  variously  characterized  as  "de- 
bauchery of  the  landscape"  and  "desecration"  of  one 
of  nature's  last  undisturbed  areas. 

I  have  traveled  on  several  occasions  in  the  area  sur- 
roimding-  the  Stanford  campus.  It  is  one  of  the  love- 
liest areas  of  California  and  perhaps  the  Nation.  One 
finds  many  beautiful  homes  placed  on  3-acre  minimum 
lots. 

However,  I  also  saw  overhead  transmission  lines  in 
the  same  area.  As  a  matter  of  fact,  I  have  ))een  in- 
formed that  between  the  date  of  its  incorporation  in 
1957  and  Jmie  1963,  251  new  wooden  power  poles 
were  erected  within  the  town  of  Woodside.  From 
June  1963  to  March  25,  1964,  26  additional  poles  were 
constructed.  These  new  poles  supplement  1,430  over- 
head power  poles  now  within  the  city  of  Woodside. 
It  is  thus  apparent  that  overhead  transmission  lines 
are  no  stranger  to  the  residents  of  Woodside,  Calif. 

I  would  also  like  to  call  to  the  attention  of  the 
Members  a  letter  from  Dr.  W.  K.  Panofsky,  who  is 
the  director  of  the  Stanford  Linear  Accelerator  Cen- 
ter. Dr.  Panofsky  is  himself  deeply  interested  in  eon- 
sei'vation  matters  and  states  that  he  is  a  member  of 
the  Sierra  Club — a  prominent  consei-vation  organi- 
zation in  California.  Nevertheless,  Dr.  Panofsky,  in 
a  recent  letter  to  Senator  Kuchel,  a  copy  of  which 
was  furnished  to  the  Joint  Committee,  stated : 
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I  feel  compelled  to  inform  you  that  from  the 
point  of  view  of  the  disturbance  of  the  landscape, 
the  case  made  by  the  Woodside  residents  is  a  weak 
one;  moreover,  I  cannot  see  how  it  can  be  con- 
sidered a  conservation  issue  at  all.  Under  no 
cireiunstances  can  I  see  any  justification  in  the 
actual  situation  for  such  temis  as  "debauchery  of 
the  landscape"  "desecration,"  etc. 

Finally,  I  would  lilve  to  stress  that  the  construction 
of  overhead  transmission  lines  to  the  Stanford  project 
will  involve  the  construction  of  only  five  additional 
poles  through  the  city  of  Woodside.  In  short,  Mr, 
Chairman,  there  really  is  no  conservation  issue  here 
at  all.  The  question  is:  "Is  it  worth  a  $2  to  $5  million 
outlay  by  the  Federal  Gfovemment  so  that  a  few  resi- 
dents of  a  local  coimnunity  may  enjoy  an  unliampered 
view  of  a  horizon  which  is  already  cluttered  with  well 
over  1,500  electric  energy  transmission  poles?" 

Fifth.  Finally,  I  would  like  to  say  a  word  about 
the  precedent  involved  here.  Keep  in  mind  that  there 
are  no  miderground  transmission  lines  in  the  towm  of 
Woodside  or  in  the  imincoi'porated  areas  of  San 
Mateo  County.  There  may  be  some  underground  dis- 
tribution lines  but  these  are  much  less  costly  than 
imdergroimd  transmission  lines.  As  a  matter  of  fact, 
transmission  lines  are  generally  placed  underground 
only  in  large  cities. 

If  the  Federal  Government  were  forced  by  these 
local  jurisdictions  to  adopt  practices  which  are  much 
more  costly  than  those  conforming  to  coramimity,  re- 
gional, or  even  national  standards,  then  I  can  foresee 
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other  commimities  attempting  to  force  the  Federal 
Government  into  the  same  posture.  How  will  we  jus- 
tify the  construction  of  overhead  transmission  lines 
to  service  future  Federal  facilities  when  the  local  resi- 
dents near  those  facilities  can  point  to  Woodside  and 
say,  "See  what  you  did  for  the  people  of  Woodside 
— we  demand  at  least  equal  treatment."  I  do  not  think 
that  we  are  ready  for  this  kind  of  a  run  on  the  Fed- 
!  eral  Treasury. 

Background  of  Joint  Committee  Interest 

The  Joint  Conmiittee  on  Atomic  Energy  has  had 
a  longstanding  interest  in  the  Stanford  project.  In- 
deed, at  one  point  the  committee  held  up  authorization 
of  the  project  so  that  its  cost  estimates  could  be  re- 
fined and  sharpened. 

ji      In  connection  with  the  present  dispute,  the  conmiit- 

•  tee  held  hearings  on  January  29,  1964,  at  which  all  of 
the  interested  parties  were  afforded  an  opportimity 
to  testify.  All  the  facts  were  brought  out  at  this  hear- 
ing.   In  addition,  the  members  of  the  AEC,  the  city 

i  of  Woodside,  the  coimty  of  San  Mateo,  and  Stanford 
University.  Moreover,  members  of  the  Joint  Commit- 

I  tee  have  actually  been  out  to  the  site  to  look  into  the 
situation  first  hand.  This  hearing  entitled  "Stanford 
Accelerator  Power  Supply"  has  since  been  printed 

!  and  is  available. 

1 

! 

I       In  our  view,  the  Atomic  Energy  Commission  has 
I  been  sympathetic  and  reasonable  in  its  efforts  to  ne- 
gotiate a  fair  settlement. 
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When  faced  with  the  adamant  attitude  of  the  local 
officials,  the  AEC  could  do  nothing  but  act  under  the 
authority  granted  by  the  Atomic  Energy  Act  of  1954, 
as  supplemented  by  the  AEC  authorization  and  ap- 
propriation acts,  to  acquire  a  right-of-way  by  eminent 
domain  so  that  the  Grovernment  could  build  a  trans- 
mission line  to  bring  power  to  the  accelerator.  The 
AEC's  authority  under  the  Atomic  Energy  Act  of 
1954  to  acquire  a  right-of-way  by  eminent  domain  is 
clear.  Moreover,  the  intent  underlying  the  authoriza- 
tion and  appropriations  acts  which  provide  for  the 
Stanford  project,  support  the  Conmiission's  autliority 
in  this  regard.  Some  local  residents  have  questioned  ! 
whether  section  271  of  the  act  limits  the  Commis- 
sion's authority  in  this  respect.  I  will  simply  say  that  \ 
section  271  was  intended  to  apply  to  regulatoiy  con- 
trols over  the  generation  of  electricity  by  nuclear 
power.  It  has  nothing  whatever  to  do  with  the  pres- 
ent situation. 

Mr.  Chainiian,  T  liolieve  that  I  have  set  forth  the 
facts  as  clearly  as  I  can.  I  shall  be  opposed  to  this 
proposal  and  I  believe  that  on  the  basis  of  the  facts 
in  this  case,  others  should  arrive  at  a  like  judginent. 
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APPELLANTS'  REPLY  BRIEF 


THE  GOVERNMENT  HAS  CONCEDED  THAT  IT  IS  SUBJECT  TO 
REGULATION  SO  FAR  AS  THE  SUPPLY  OF  ELECTRIC 
POWER  IS  CONCERNED. 

The  key  to  this  controversy  has  been  provided  by 
the  Government  in  its  l)rief'  (pp.  35-36)  when  it  says: 
"...  Wlierefore,  A. E.G.  has  no  intention  what- 
soever  of   interfering   with   the   normal   regula- 


tion  and  control  of  commercial  electricity  by  the 
proper  regulatory  l)odies,  local  or  Federal;  in  fact, 
A.E.C.'s  contract  with  P.Gr.&E.  specifically  pro- 
vides for  approval  by  the  California  Public  Util- 
ities Commission  .  .  ." 

but  adds  in  the  same  breath  (p.  36), 

"Likewse,  however,  A.E.C.  is  not  bound  to  and 
has  no  intention  of  submitting-  its  own  activities, 
incident  to  SLAC,  to  the  jurisdiction  of  any  such 
local  regulatory  bodies." 

Freely  translated,  this  amoimts  to  a  statement  that 
"We  are  subject  to  such  state  or  local  regulation  of 
the  transmission  of  electricity  as  we  choose  to  be  sub- 
ject to." 

Is  this  really  a  matter  of  choice,  or  has  the  Govern- 
ment made  a  fatal  admission  ?  We  think  that  it  is  an 
admission. 

The  Government  concedes,  as  it  must  (brief,  p.  19), 
that  ".  .  .  it  lies  within  the  power  of  Congress  to  sub- 
mit a  federal  agency  to  certain  regulations  or  control 
by  a  state." 

Appellants  say  that  Congress  has  done  so  in  this 
case,  and,  by  conceding  that  it  is  subject  to  rates  ap- 
proved by  the  California  Public  Utilities  Commission, 
the  Government  agrees  in  part. 

There  is  no  inconsistency  between  United  States  v. 
Oklahoma  Gas  and  Electric  Co.,  297  Fed.  575,  and 
Penn  Dairies  Inc.  v.  Milk  Control  Com.,  318  U.S.  261, 
on  the  one  hand,  and  Public  Uiilities  Commission  of 
California  v.  United  States,  355  U.S.  534,  and  Paul  v. 
United  States,  371  U.S.  245,  on  the  other.    In  each 


group,  it  is  tlie  intent  of  Congress  which  controls. 
And,  if  Paul  controlled  here,  A.E.C.  would  not  even 
concede  that  it  must  i)ay  the  California-fixed  rates. 

We  think  that  A.E.C.  construes  42  U.S.C.A.  Sec. 
2018  as  authorizing  state  regulation  of  rates  mth  re- 
spect to  local  sales  of  electric  energy  to  it;  w'e  think 
that  its  acceptance  of  this  construction  is  inescapably 
sho\\^l  by  its  contract  with  P.Ct.&E. 

The  Grovernment  simply  refuses  to  face  the  fact  that 
regulation  of  electric  transmission  involves  not  only 
control  of  what  a  public  utility  does,  and  charges,  but 
what  the  consumer  does  with  the  othoi-  end  of  the  line. 

We  tried  to  make  it  clear  in  our  opening  brief  that 
regulation  of  the  consmner  of  electricity  is  a  part  of 
the  total  pattern  of  regulation  of  the  "transmission  of 
electric  power. ' ' 

This  must  be  so,  for  other\\'ise,  a  public  utility 
would  build  no  lines,  and  include  in  its  rate  no  charge 
for  the  construction  of  a  line,  letting  the  consumer 
build  what  it  will,  through  the  finest  residential  dis- 
trict, saying  piously  "we  can  not  help  what  our  cus- 
tomer does  to  reach  our  generating  plant". 

What  the  consumer  builds  adds  a  cost  to  the  elec- 
tricity, and  is  no  more  nor  less  if,  in  one  case  it  is 
reflected  in  the  utilitj^'s  rate,  and  in  the  other  is  allo- 
cated b}^  the  consiimer  to  the  units  of  electrical  energy 
purchased  by  it.  Had  P.Gr.&E.  built  an  miderground 
line  to  pro^dde  for  potential  demand  before  the  A.E.C. 
came  along,  we  are  sure  that  the  latter  would  have 
paid  the  rates,  reflecting  that  cost,  without  all  of  this 
ridiculous  kicking  and  screaming. 


II 

NO  ACTION  OF  CONGRESS  HAS  ALTERED  THE  BASIC  RESTRIC- 
TION ON  A.E.C.'S  AUTHORITITY  TO  ACQUIRE  PROPERTY. 

A.E.C.'s  basic  authority  to  acquire  propei-ty  is  con- 
tained in  42  U.S.C.A.,  Chapter  23.  This  chapter  also 
contains  Section  2018,  providing: 

"Nothing  in  this  chapter  shall  be  construed  to 
affect  the  authority  or  regulations  of  any  Federal, 
State  or  local  agency  with  respect  to  the  gener- 
ation, sale,  or  transmission  of  electric  power." 

Parenthetically,  we  may  remark  that  this  section 
does  not  stand  alone.  It  is  necessaiy  to  consult  the 
Federal  Power  Act,  State  laws,  and  local  ordinances 
to  put  content  into  the  restriction.  We  fail  to  see  how 
any  of  these  is  irrelevant. 

Authority  to  acquire  jiroperty,  therefore,  is  subject 
to  the  express  limitation  that  it  must  not  "affect  the 
authority  of  any  .  .  .  local  agency  with  respect  to  the 
transmission  of  electric  power." 

Authority  to  acquire  property,  whether  given  in  the 
basic  act,  or  impliedly,  by  an  appropriation  which  may 
be  used  "for  the  acquisition  or  condenmation  of  any 
real  property  ..."  (Appellee's  Brief,  p.  21)  is  still 
subject  to  the  unamended  limitations  of  Section  2018. 

The  Grovermnent's  contention  concerning  "ratifica- 
tion" of  the  A.E.C.'s  position  (Appellee's  Brief,  pp. 
28-32)  is  specious. 

Congressman  Hosmer  made  a  speech  before  the 
House  adopted  H.R.  10945,  providing  funds  for 
A.E.C.  We  are  imable  to  find  in  that  bill  the  slightest 


indication  that  Congress  was  dealing  with  the  condem- 
nation of  a  power  line  easement  to  serve  SLAC.  His 
speech  was  as  irrelevant  to  the  matter  imder  consider- 
ation as  would  lia\e  been  a  speech  defending  mother- 
hood. If  a  single  Congressman  can  amend  a  law  by 
making  a  speech  not  germane  to  a  l)ill  under  consider- 
ation we  would  venture  to  say  that  there  are  few  laws 
in  effect  today. 


CONCLUSION 

We  submit  that  the  Govenmient  has  conceded  that 
it  is  subject  to  regulation  hi  this  matter,  and  that  the 
regulations  of  the  Town  of  Woodside  and  of  the 
County  of  San  Mateo  must  be  given  effect. 

Resj)ectfully  submitted, 
Austin  Clapp, 

Of  Counsel  for  Appellants. 
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CIVIL  NO.  19339 

UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


CAROL  LEE  CHAPMAN^ 


Plaint iff- Appellee 
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HAWAII,  LTD., 

Defendant- Appellant 
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PETITION  FOR  REHEARING 


TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR  THE 
NINTH  CIRCUIT  AND  THE  JUDGES  THEREOF: 


CAROL  LEE  CHAPMAN,  plaintiff-appellee  and  cross- 
appellant  in  the  above- entitled  cause,  presents  this  her 
petition  for  rehearing  of  the  above- entitled  cause  and  in 
support  thereof  respectfully  shoxvs: 

1.   This  court  has  held  that  Miss  Chapman  cannot 
assert  the  claim  of  Mrs.  Brown  and  Mrs.  Chase  against  the 
First  Insurance  Company  for  breach  of  a  promise  to  defend. 
This  holding  is  in  direct  conflict  with  the  case  law  of  the 
State  of  Hawaii.   This  court,  in  so  holding,  apparently  over- 
looked that  aspect  of  Yuen  v.  London  Guar.  &  Ace.  Co.,  40  Haw. 
213  (1953),  which  holds  that  an  insured's  judgment  creditor 
may  recover  directly  against  an  insurer  on  an  estoppel 


arising  from  facts  independent  of  policy  coverage.   Purther- 
morSj  this  Ninth  Circuit  holding  is  directly  contrary  to  the 
law  as  summarized  "by  the  most  recent  statement  in  8  Appleman^ 
Insurance  Law  and  Practice ,  §  4831  "Right  to  Sue  Insurer  - 
Liability  Policies"  (I965  Supp , ) • 

2.  The  court  has  held  that  Miss  Chapman  cannot  re- 
cover because  the  admitted  detrimental  and  reasonable  reliance 
of  Mrs.  Brown  and  Mrs.  Chase  upon  First  Insurance's  promises 
would  not  support  an  estoppel  in  their  favor  extending  cover- 
age to  the  policy  limit.   To  sustain  a  policy  limit  estoppel, 
this  court  apparently  v/ould  require  a  detrimental  reliance  in 
an  indemnity  for  loss  sense.   This  holding,  however,  is  di- 
rectly contrary  to  the  opinion  of  the  Hawaii  Supreme  Court  in 
Yuen  V.  London  Guar.  &  Ace.  Co.,  4o  Haw.  213  (1953) ^  which 
held  that  the  insured's  judgment  creditor  -  who  could  not  con- 
ceivably be  said  to  have  detrimentally  relied  in  an  indemnity 
for  loss  sense  -  could  recover  the  full  judgment  directly 
against  the  insurer  based  on  estoppel.   Indeed,  in  the  Yuen 
case,  the  insured  was  specifically  informed  prior  to  trial 
that  no  coverage  existed  under  his  policy^  the  insured's  only 
detrimental  reliance  in  that  case  was  on  the  insurer's  promise 
to  defend. 

3.  The  result  of  this  court's  reversal  of  the  judg- 
ment below  creates  an  anomaly  when  considered  in  connection 
with  Yuen  v.  London  Guar.  &  Ace.  Co.,  40  Haw.  213  (1953),  a  de- 
cision of  the  Supreme  Court  of  Hawaii,  controlling  under 


Erie  R.  Co.  v.  Tompkins,  304  U.S.  64,  58  S.Ct.  817,  82  L.Ed. 
1188  (1938). 

This  court  holds  that  defendant's  insureds,  had  they 
paid  plaintiff  Chapman's  judgment  against  them,  could  not  re- 
cover that  amount  against  defendant  First  Insurance  Co.  not- 
withstanding a  breach  by  defendant  of  its  promise  to  defend. 
Yet  had  defendant  fulfilled  its  promise  to  defend,  then  under 
Yuen  V.  London  Guar.  &  Ace.  Co.,  the  insureds  -  and  this 
judgment  creditor  -  would  have  been  entitled  to  recover  the 
full  amount  of  judgment  up  to  the  limits  of  the  policy.   Thus, 
defendant,  by  the  breach  of  its  promise  to  defend,  escapes  the 
very  liability  which  it  would  have  incurred  by  keeping  that 
promise. 

h.      This  court,  although  it  considered  the  trial 
court's  finding  that  defendant  made  a  promise  of  coverage  to 
its  insureds  in  bad  faith  and  to  protect  its  own  self  interest, 
apparently  overlooked  the  following  additional  findings  of 
fact  by  the  trial  court: 

a.  That  the  actions  of  the  defendant  toward  its  in- 
sureds constituted  conscious  culpability  on  the  part  of  the 
defendant; 

b.  That  defendant  acted  in  bad  faith  violation  of  a 
Hawaii  statute  by  seeking  to  protect  the  interest  of  other  in- 
sureds to  the  detriment  of  Mrs.  Brown  and  Mrs.  Chase; 

c.  That  the  insureds  vjere  prejudiced  in  the  loss  of 
the  opportunity  to  enter  settlement  negotiations  prior  to 
suit;  and 


d.   That  the  insureds  were  prejudiced  in  that  they 
lost  the  opportunity  to  promptly  investigate  plaintiff's  claims 
which  loss  was  per  se  prejudicial  according  to  the  uncontra- 
dicted testimony  of  all  expert  insurance  witnesses  in  this 
case,  both  for  plaintiff  and  defendant. 

This  court  did  not  overrule  these  findings  of  fact  of 
the  trial  court ,  although  they  viere  apparently  not  viewed  in  a 
light  most  favorable  to  plaintiff.   This  court's  conclusion 
that  Mrs  Brov/n  and  Mrs.  Chase  did  not  detrimentally  rely  on 
defendant's  representation  of  coverage  in  an  indemnity  for  loss 
sense  apparently  overlooked  the  trial  court's  findings  c  and  d 
above,  which  show  insureds'  reliance  on  the  promise  of  cover- 
age.  These  findings  state  that  the  insureds  were  prejudiced  in 
the  loss  of  opportunity  both  to  settle  the  case  and  to  investi- 
gate the  facts  before  suit  was  filed.   Had  defendant,  instead 
of  promising  as  it  did  both  to  cover  and  to  defend,  initially 
denied  coverage  but  promised  to  defend,  it  is  reasonable  to  ex- 
pect that  the  insureds  themselves  would  have  taken  steps  at 
least  to  enter  settlement  negotiations. 

5.   There  existed  a  division  of  opinion  among  judges 
of  this  court  on  plaintiff's  cross-appeal.   Because  of  this 
division  of  opinion  on  the  scope  of  coverage  provided  in  this 
products  liability  policy,  and  the  importance  of  this  question 
both  to  businessmen  and  the  insurance  industry,  it  is  suggested 
that  this  court  en  banc  consider  the  serious  questions  raised 
by  Merrill,  J.  in  his  dissenting  opinion  on  the  cross-appeal, 
and  the  reformation  issue  raised  on  plaintiff's  own  appeal. 
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6.   This  court  has  not  questioned  the  trial  court's 
findings  of  fact.   As  a  result  of  this  case,  therefore,  an  in- 
surance company  may  with  conscious  and  gross  culpability,  in 
bad  faith,  and  in  violation  of  state  statute  breach  its  obli- 
gations to  its  insureds  by  a  misrepresentation  of  coverage,  for 
the  admitted  purpose  of  fulfilling  its  own  self-interest,  and 
thereafter  walk  away  with  impunity  even  though  such  machination; 
work  to  the  admitted  prejudice  of  the  insureds. 

In  light  of  this  result  and  its  obvious  serious  im- 
plications with  respect  to  fair  dealings  of  an  insurer  with  its 
insureds,  it  is  respectfully  suggested  that  full  court  en  banc 
consider  both  the  appeal  and  cross-appeal  of  this  case. 

For  the  reasons  stated  above,  petitioner  requests 
that  a  rehearing  be  granted  and  that  on  such  rehearing  the 
judgment  of  this  court  be  reversed  and  the  judgment  of  the 
United  States  District  Court  for  the  District  of  Hawaii  be 
affirmed. 

DATED:   Honolulu,  Hawaii,  December  17,  1965- 


Respectfully  submitted. 


Of  Counsel: 

ANDERSON,  WRENN  &  JENKS 


WIN  ANDERSON 
Bank  of  Hawaii  Building 
Honolulu,  Hawaii 

Attorney  for  Plaintiff-Appellee 
and  Cross-Appellant 
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CERTIFICATE 

CAROL  LEE  CHAPMAN,  plaintiff-appellee  and  cross- 
appellant  herein,  by  her  attorney  hereby  certifies  that  the 
foregoing  petition  for  rehearing  is  not  presented  for  the 
purpose  of  delay  or  vexation,  but  is,  in  the  opinion  of 
counsel,  well-founded  in  law  and  proper  to  be  filed  herein. 


Of  Counsel: 

ANDERSON,  WRENN  &  JENKS 
Bank  of  Hawaii  Building 
Honolulu,  Hawaii 
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MARTIN  ANDERSON 

Attorney  for  Plaintiff-Appellee 
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NO.     19  3  8  3 
IN   THE   UNITED  STATES   COURT  OF   APPEALS 
FOR    THE   NINTH  CIRCUIT 

JOHN   MARSHALL,    CHARLES   DEL   MONICO, 

Appellants, 
vs. 
THE   UNITED   STATES  OF   AMERICA, 

Appellee. 


APPELLANT   JOHN   MARSHALL'S 
PETITION   FOR    REHEARING 


Appellant  John  Marshall  respectfully  petitions  the  Court  for 

a  rehearing  as  to  its  judgment  of  January  27,    1966  on  the  following 

grounds: 

I 

THIS  COURT  DID   NOT  RULE   UPON  APPEL- 
LANT'S  POINT   THAT   HE   WAS   ENTITLED  TO 
AND   DID   NOT   GET   THE    UNANIMITY  INSTRUC- 
TION. 

In  his  statement  of  the  Questions  Involved,    appellant  said 
(pp.    5-6,    Op.    Br.  ): 

"When  the  statute  under  which  a  defendant  is  tried 
sets  forth  separate  offenses  or  different  ways  by  which  the 
statute  can  be  violated,    and  the  indictment  charges  in  the 
language  of  the  statute,    is  not  the  defendant  entitled  to  an 

1. 


instruction  that  the  jury  must  be  unanimous  as  to  which 

offense  or  offenses  they  might  find  had  been  committed, 

or  as  to  which  particular  act  or  acts  they  might  find  had 

been  committed  by  the  defendant.  " 

In  his  Specification  of  Errors,    Numbers  4(k)  and  (1)  (Op.  Br. 
pp.    9-12),    appellant  complained  of  as  error,    the  refusal  of  the  Trial 
Court  to  give  his  requested  instructions  numbers  48  and  50,    on  the 
ground  that  (pp.    10-11,    Op.  Br.  ),    "the  jury  must  be  instructed  that 
they  must  be  unanimous  as  to  precisely  what  it  is  the  defendant  did, 
before  there  can  be  a  valid  verdict;    that  if  some  of  the  jury  felt 
defendant  did  one  thing  proscribed  by  the  statute,    while  others  felt 
he  did  something  else,    also  proscribed  by  the  statute,    this  would 
not  be  the  unanimous  verdict  which  is  necessary  before  a  jury  can 
convict;    that  since  the  gist  of  the  offense  is  travel  with  a  specific 
intent,    the  jury  must  be  unanimous  as  to  just  what  that  intent  was 
and  it  must  be  so  instructed.  " 

Appellant  argued  this  under  his  Point  II  in  his  Opening  Brief 
(pp.    28-37).     Appellee  responded  thereto  under  its  Point  V,    C    2  m 
its  brief  (pp.    152-161)  and  appellant  replied  under  his  Point  XII  in 
his  Reply  Brief  (pp.    23-25). 

This  Court  in  its  opinion  did  not  allude  to  the  point  nor  dis- 
pose of  it.     Appellant  respectfully  submiits  that  he  is  entitled  to  this 
Court's  consideration  of  the  matter. 


2, 


II 

COUNT  THREE  OF  THE  INDICTMENT  FAILED 
TO  CHARGE  AN  OFFENSE  UNDER  THE  STATUTE. 


This  Court  apparently  sought  to  answer  appellant's  contention 
by  saying  (SI.  Op.    6),    "Count  III,    applying  to  acts  in  Nevada  alone, 
would  necessarily  require  a  violation  of  the  Nevada  statutes  (Title 
16,    Nevada  Revised  Statutes,    §205.  315  or  205.  325).  "     (footnotes 
omitted) 

Appellant  submits  that  the  Court's  conclusion  does  not  "nec- 
essarily" follow.      The  statute  under  which  appellant  was  indicted 
(18  U.  S.  C.    1952)  requires  that  the  "unlawful  activity",    both  as  to  the 
travel  in  interstate  commerce  with  intent  and  the  "thereafter"  acts, 
be  in  violation  of  the  State  in  which  committed  "or  of  the  United 
States".      There  is  nothing  in  Count  III  of  the  indictment  which  war- 
rants the  conclusion  that  the  Grand  Jury  had  in  mind  the  extortion 
laws  of  Nevada  — '    and  not  those  "of  the  United  States".     For  the 
Court  to  have  inserted  in  the  indictment,    the  words  (SI.  Op.    6), 
"violation  of  the  Nevada  statutes",    is  simply  for  the  Court  to  have 
amended  the  indictment. 

Certainly,    the  principle  of  Ex  Parte  Bain,    121  U.  S.    1,    30 
L.  ed.    849,    7  S.  Ct.    781,    is>    as  recognized  by  the  Supreme  Court  in 
Stirone  v.    United  States,    361  U.  S.    212,    217,    4  L.  ed.  2d  252,    256, 
80  S.  Ct.    270,    still  valid.     In  Bain,    the  Court  said  (121  U.  S.    at  10): 
"If  it  lies  within  the  province  of  a  court  to  change  the  charging  part 


l_l  Or  even  of  California's  or  some  other  state's. 

3. 


of  an  indictment  to  suit  its  own  notion  of  what  it  ought  to  have  been, 
or  what  the  grand  jury  would  probably  have  made  if  their  attention 
had  been  called  to  the  suggested  changes,    the  great  importance  which 
the  common  law  attaches  to  an  indictment  by  a  grand  jury,    as  a  pre- 
requisite to  a  prisoner's  trial  for  a  crime,    and  without  which  the 
Constitution  says  'no  person  shall  be  held  to  answer',    may  be  frit- 
tered away  until  its  value  is  almost  destroyed.  " 

Furthermore,    with  reference  to  this  Court's  statement  (SI. 
Op.    3)  that  Count  III  applies  "to  acts  in  Nevada  alone"  (emphasis 
added),    there  is  nothing  in  the  general  allegations  (CT  6;    lines  10- 
15)  as  to  the  "thereafter"  acts  to  be  performed  or  attempted  to  be 
performed,    nor  in  the  specific  acts  alleged  in  the  Count  (CT  6,    lines 
16-18),    from  which  even  an  inference  could  be  drawn  that  those  acts 
were  committed  or  attempted  to  be  committed  in  Nevada  and  not  in 
California  or  some  other  state.     Thus,    appellant  now  stands  con- 
victed "upon  a  charge  not  made",    and,    therefore,    in  "sheer  denial 
of  due  process".     (De  Jonge  v.    Oregon,    299  U.  S.    353,    362.) 

Moreover,    Count  III  is  not  saved,    as  this  Court  apparently 
thought  it  could  be  (SI.  Op.    6),    by  the  Court's  reference  to  Count  I 
which  (ibid)  "charged  the  extortion  was  illegal  under  the  laws  of 
Nevada  and  California".      To  so  do  flies  directly  in  the  teeth  of  this 
Court's  holding  in  Walker  v.    United  States,    176  F.  2d  796,    798(1949). 

In  addition,    this  Court's  amendment  violates  due  process. 
Thus,    this  Court  said  (SI.  Op.    6)  that  "Count  III  .  .  .    would  neces- 
sarily require  a  violation  of  ..  .    Title  16,    Nevada  Revised  Statutes, 
§205.  315  or  205.  325).  "     (footnotes  omitted;     emphasis  added).     In 
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other  words,    Count  III,    according  to  this  Court's  interpretation 
thereof,    alleges  a  violation  of  either  §205..  315  or  §205.  325.     Such  a 
disjunctive  charge  is  not  permissible.     While  it  is  true  that  the 
Grand  Jury  may  charge  in  the  conjunctive,    it  is  equally  true  that 
not  even  the  Grand  Jury  may  charge  in  the  disjunctive.     (United 
States  V.    Clarke,    20  Wall  [U.  S,  ]  92,    22  L-  ed.    320,    322.  ) 

CONCLUSION 

The  petition  for  rehearing  should  be  granted. 

Respectfully  submitted, 

WILLIAM    B.    BEIRNE 

A.    L.    WIRIN 

FRED   OKRAND 
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No.  19,426 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Max  E.  Turner,  et  al., 

Appellants, 
vs. 

Kings  River  Conservation  District,  et  al., 

Appellees. 


APPELLEES'  PETITION  FOR  REHEARING  OR,  IN  THE 

ALTERNATIVE,  FOR  MODIFICATION  OR  CLARIFICATION 

OF  THE  COURT'S  OPINION 


To    flic    Honorable    Oliver    D.    Hamlin,    James    R. 
Broirui)i(/,  and  Ben.  C.  Duniway,  Circuit  Judges: 

This  petition  is  filed  by  the  Kings  River  Water 
Association,  the  Kings  River  Conservation  District, 
and  the  other  undersigned  Districts  and  Water  Com- 
panies, and  one  individual,  joined  as  defendant-appel- 
lees herein  (referred  to  as  "petitioners").  The  Court's 
opinion  may  be  constiaied  to  hold,  as  a  matter  of  gen- 
erally applicable  law,  that  Section  8  of  the  Flood  Con- 
trol Act  of  1944  is  applicable  to  Pine  Flat  Dam.  Any 
such  construction  is  a  matter  of  graA'^e  concern  to  peti- 
tioners, who  most  earnestly  submit  that  Section  8  does 
not  so  apply.  Their  position  will  be  fully  presented  in 
United  States  v.  Tulare  Lake  Canal  Company  and 
Tulare  Lake  Basin  Water  Storage  District  (Inter- 
venor),  j)ending  in  the  United  States  District  Court 
for  the  Southern  District  of  California,  No.  2483-ND, 
Civil,  in  wliich  case  this  very  question  of  applicability 
of  Section  8  and  of  Reclamation  law  is  in  issue.^ 

A  holding  of  general  application  that  Section  8  and 
Reclamation  law  apply  to  Pine  Flat  Dam  is  both  mi- 
necessary  and  inappropriate  (as  well  as,  we  believe, 
erroneous)  in  the  i^resent  case,  where  it  is  not  in  issue, 
and  such  question  should  be  left  for  decision  in  the 
above  cited  pending  case,  where  it  is  one  of  the  major 
issues  between  the  United  States  GoveiTunent  and  the 
Tulare  Lake  Canal  Company,  and  where  it  will  be 
decided  after  full  opporimiity  for  both  sides  to  be 
heard.  This  Court's  opinion  should  not  be  left  subject 


iThis  is  the  litigation  referred  to  in  the  Department  of  Justice 
brief,  pp.  53-54. 


to  the  constiaiction  that  any  such  holding  was  intended 
here. 

At  page  10  of  the  print  of  the  Court's  opinion,  the 
second  paragraph  begins: 

"Section  8  of  the  Flood  Control  Act  of  1944 
authorizes  the  Secretaiy  of  Interior  to  operate 
and  maintain  structures  such  as  Pine  Flat  Dam 
'under  the  provisions  of  the  Federal  Reclamation 
laws  (Act  of  June  17,  1902,  32  Stat.  388  and  Acts 
amendatoiy  or  supplementary  thereto),'  thus 
making  all  of  the  provisions  and  limitations  of 
the  Reclamation  law  applicable  to  the  inigation 
features  of  the  Pine  Flat  project." 

As  just  stated  and  as  we  show  imder  point  2  below, 
the  applicability  of  Section  8  was,  in  fact,  not  in  con- 
troversy in  the  present  case  and  the  issue  of  its  appli- 
cability involves  highly  controversial  questions  of  great 
significance.  What  we  urge  is  that  the  Court  make 
clear  beyond  the  possibility  of  misconstruction  that  it 
simply  "assumes,"  arguendo,  for  purposes  of  the 
instant  case,  the  applicability  of  Section  8  and  of 
Reclamation  law. 

In  order  to  make  our  own  position  perfectly  clear: 
We  do  not,  of  course,  disagree  with  the  Court's  affinn- 
ance  of  dismissal.  Nor,  "assuming"  the  applicability 
of  Section  8  of  the  Flood  Control  Act,  do  we  disagree 
with  the  Court's  conclusion  that  it  remits  appellants 
to  the  Court  of  Claims.  We  believe  (1(b),  below)  that 
Section  10  of  that  Act  likewise  directs  appellants  to 
the  Court  of  Claims  for  any  remedy  to  which  they 
may  be  entitled. 


1.  NO  DECISION  OF  GENERAL  APPLICATION  AS  TO  SECTION 
8,  WHICH  COULD  SERVE  AS  A  PRECEDENT  WHERE  THE 
QUESTION  OF  GOVERNMENTAL  IMMUNITY  IS  NOT  IN- 
VOLVED, IS  NECESSARY  IN  THE  PRESENT  CASE. 

(a)  In  dealing  with  the  defense  of  govenimental 
iinmimity,  the  Court  concluded  that  it  must  decide 
whether  the  acts  of  appellee  officials  exceeded  their 
statutory  authority  "in  the  respects  alleged  by  appel- 
lants," noting  the  admonition  of  the  Supreme  Court 
that  ".  .  .  it  is  necessary  that  the  plaintiff  set  out  in 
his  complaint  the  statutory  limitation  on  which  he 
relies."  (Op.,  p.  7,  including  fn.  6;  emphasis,  this 
Court's.)^ 

Appellants'  first  cause  of  action  relied  entirely,  and 
its  second  cause  of  action  partly,  on  the  preamble  and 
on  Section  8  of  the  Flood  Control  Act  of  1944,  it  being 
the  tlieoiy  of  the  complaint  that  Section  8  served  to 
make  Reclamation  law  applicable  to  the  irrigation 
uses  of  Pine  Flat  Dam.  (Op.,  pp.  2-5.)  Whether 
appellants  were  right  or  wrong  in  invoking  Section 
8  and  Reclamation  law,  it  is  a  complete  answer  for 
the  Court  to  demonstrate  that,  assuming  Section  8 
applied,  defendant  officers  were  not  exceeding  their 
statutory  authority  in  the  alleged  acts  of  which  appel- 
lants had  standing  to  complain.  The  opinion  stated  in 
detail  the  basis  for  its  conclusion  that  Section  8  could 
not  entitle  appellants  to  relief  in  this  iDroceeding. 
(Op.,  pp.  10-14,  14-17.) 

(1j)     Appellants'  second  cause  of  action  relied,  also, 
on  Section  10  of  the  1944  Act.  (Op.,  p.  5.)  Here,  too, 


^Lanon  v.  Domestic  &  Foreicjn  Corp.,  337  U.S.  682,  690  (1949). 


whether  the  iiTigation  uses  of  the  Pine  Flat  Dam  are 
determined  by  Section  10  (AiTny  Engineers)  or  Sec- 
tion 8  (Bureau  of  Reclamation),  it  is  sufficient  for 
the  Coui't  to  show  that,  in  either  case,  and  under 
either  section  (read  in  context  and  giving  full  force 
to  appellants'  contention  as  to  the  effect  of  the  pre- 
amble), appellants  could  not  prevail.  The  Court's 
opinion  demonstrated  that  under  Section  10  defendant 
officials  were  acting  within  their  statutory  authority. 
(Op.,  pp.  10-11,  14-17.)  As  the  Court  correctly  con- 
cluded, with  supporting  reasons,  referring  to  the 
Reports  of  both  the  Coi-ps  of  Engineers  and  the 
Bureau  of  Reclamation,  "we  find  no  convincing  evi- 
dence that  Congress  intended  to  prohibit  aljsolutely 
any  interference  by  appellee  officials  with  downstream 
riparian  rights"  incident  to  the  proposed  operation. 
(Op.,  p.  15.)  So  far  as  Section  10  is  concerned,  the 
significant  reference  here  is  to  the  Report  of  the  Corps 
of  Engineers,  which  Congress  expressly  approved, 
with  one  exception,  in  authorizing  the  Pine  Flat 
project.^ 

In  resume,  a  decision  as  to  whether  Reclamation 
law  is  or  is  not  applicable  to  the  Pine  Flat  project 
is  umiecessary  to  the  decision  in  this  case  because: 


■'The  exception  related  to  the  "conditions  of  local  cooperation," 
which  the  Court  dealt  with  in  its  opinion  (p.  21).  Under  the  rele- 
vant provisions  of  Section  10,  as  set  forth  in  the  Court's  footnote 
24,  page  21,  it  was  the  Coi*ps  of  Engineers  (not  the  Bureau  of 
Reclamation,  whose  Report  Congress  did  not  accept)  that  Congress 
there  authonzed  to  build  and  operate  the  Pine  Flat  Dam  and  to 
make  aiTangement  for  payment  "either  in  lump  sum  or  annual 
installments,  for  consen-ation  stoi-age  when  used."  And  it  is  the 
Corps  of  Engineei's  in  fact  who  built  the  dam  and  today  operate 
it.  It  is  about  their  operation  of  the  dam  that  appellants  complain. 
See  e.g.,  Appellants'  Opening  Brief,  p.  27;  Reply  Brief,  p.  35. 


(i)  If  Reclamation  law  does  apply,  it  applies  in  its 
entirety  so  that  appellants'  remedy  is  an  action  for 
damages  in  the  Court  of  Claims.  (Op.,  pp.  10-14, 
14-17.) 

(ii)  If  Reclamation  law  does  not  apply,  the  acts 
of  which  appellants  complain  are  most  certainly  not 
prohibited,  for  the  appellee  officers  possess  ample 
authority  to  operate  the  project  under  the  provisions 
of  the  Flood  Control  Act  of  1944.  (Op.,  pp.  10-11, 
14-17.)* 


2.  WHILE  THE  COURT  PROPERLY  ASSUMED  THE  APPLICA- 
BILITY OF  SECTION  8  FOR  PURPOSES  OF  TESTING  THE 
COMPLAINT  ON  THE  QUESTION  OF  GOVERNMENTAL  IM- 
MUNITY, NO  DECISION  OF  GENERAL  APPLICATION  AS  TO 
SECTION  8  WOULD  BE  APPROPRIATE  IN  THIS  PROCEED- 
ING. 

(a)  A  definitive  holding  as  to  Section  8  should  be 
made  only  after  this  Court  has  heard  both  sides  of  the 
argmnent,  which  was  not  true  here.  Appellants 
asserted  and  relied  on  the  alleged  applicability  of  Sec- 
tion 8  to  the  Pine  Flat  project,  and  the  Department 


*Tlie  Coi-ps  of  Engineers  has  broad  authority,  similar  to  that 
of  the  Bureaii  of  Reclamation,  to  acquire  the  interests  in  property 
neeessaiy  for  their  undertakings,  and  wlien  rights  are  taken  pur- 
suant to  authority,  compensation  is  proA-ided  by  suit  in  the  Court 
of  Claims  (Op.,  p.  17),  Youngstown  Co.  v.  Sawyer,  343  U.S.  579, 
632,  fn.  2  (1952,  Concurring  Opinion  of  Douglas  .T.)  and  cases 
there  cited,  including  United  States  v.  Caushy,  328  U.S.  256 
(1946). 

See  also  United  States  v.  Kansas  City  Insurance  Co.,  339  U.S. 
799  (1950)  and  United  States  v.  Virginia  Electric  &  Power  Co., 
365  U.S.  624  (1961),  the  latter  ca.se  involving  the  operation  of  a 
dam  and  resen'oir  on  the  Roanoke  River  which  was  authorized  by 
Section  10  of  the  Flood  Control  Act  of  1944,  58  Stat.  887,  894. 
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of  Justice,  in  behalf  of  appellee  officials,  joiiuHl  in 
this  assertion.  The  remaining  appellees,  including  all 
of  the  petitioners,  considered  it  unnecessary  even  to 
refer  to  Section  8  and,  to  the  extent  that  the  statutory 
and  constitutional  authority  of  appellee  officials  was 
considered,  sustained  their  actions  imder  Section  10  of 
the  1944  Act.^  Accordingly,  from  the  nature  of  the 
ease  to  this  point,  the  Court  has  heard  only  one  side 
of  the  Section  8  argiunent. 

(b)  On  the  other  hand,  the  application  of  Section 
8  to  Pine  Flat  Dam  is  s(]uare]y  iji  issue  between 
plaintiff  and  defendant  and  intervenor  in  the  Tulare 
Lake  Canal  Company  case,  above  cited.  For  present 
purposes,  Justice's  description  of  that  litigation,  and 
its  immense  importance  and  wide  consef|uences  (Jus- 
tice Dept.  br.,  pp.  50-54,  also  p.  5,  fn.  1),  may  be 
accepted  as  adequate,  except  that  constitutional  ques- 
tions not  heretofore  decided  are  also  presented.  We 
particularly  invite  the  Court's  attention  to  the  Gov- 
ernment's correct  statement: 

"The    answer    which    the    Cjinal    Company    has 
filed  presents  for  judicial  determination  .  .  .  also 


"The  Department  of  Justice  did  not,  however,  trust  all  its  eggs 
to  the  Section  8  basket.  On  the  contrary,  it  stated  under  "Statutes 
Involved"  (Br.,  p.  2)  :  "The  appellee  officers  of  the  United  States 
assert  tliat  the  only  statute  involved  is  Section  10  of  the  Flood 
Control  Act  of  1944,  58  Stat.  887,  891,  901."  The  Justice  brief 
referred  to  "the  somewhat  ambiguous  language  of  Section  8"  (p. 
14),  and  to  the  fact  that  whether  the  excess  land  provisions  of 
Reclamation  law  apply  to  the  Pine  Plat  Dam  "has  long  been  in 
dispute"  and  was  not  "finally  resolved" — that  is,  within  the  Execu- 
tive Branch  of  the  (xovernment — until  the  Attorney  Genei'al's 
opinion  of  1958  (p.  51).  At  one  point  the  brief  argiies  (and  we 
believe  correctly)  that  the  specific  language  of  Section  10  of  the 
1944  Act  must  control  "the  moi-e  general  language  of  Section  8" 
(p.  57).  Also  see  the  Department  of  Justice  brief  at  pp.  12,  16-17, 
18,  32-33,  64-65. 


the  issue  whether  the  acreage-limitation  provi- 
sions of  federal  reclamation  law  are  applicable 
at  all  with  respect  to  the  jj reject"  (Justice  Dept. 
br.,  p.  54,  fn.  7). 

Plainly,  that  litigation — and  not  the  present  case — 
is  the  proper  vehicle  for  the  definitive  Section  8 
decision."  The  Court  may  take  judicial  notice  of  that 
litigation  and  the  pleadings  and  j^apers  therein.  Fed- 
eral Home  Loan  Bank  of  San  Francisco  v.  Hall,  225 
F.2d  349,  354-355  (Ninth  Cir.  1955) ;  Fihrehoard  Paper 
Prod.  Corp.  v.  East  Bay  U.  of  Mach.,  hoc.  1304,  344 
F.2d  300,  302,  fn.  2  (Ninth  Cir.  1965).  The  attorneys 
for  said  Company  and  intei-vening  District  in  the 
Tulare  Lake  Canal  Company  case,  who  have  not  pre- 
viously participated  on  behalf  of  said  Company  and 
District  in  the  present  litigation,  have  assisted  in  the 
preparation  of  this  petition  and  are  now  joined  as 
attorneys  of  record. 

(c)  The  present  case  was  decided,  and  affirmed,  on 
the  complaint  alone.  (Op.,  p.  1.)  In  petitioners'  view, 
there  exist  highly  significant  guides  to  the  proper  con- 
struction of  Section  8  not  yet  called  to  the  attention 
of  this  Court  and  some  of  which  can  be  j)resented  only 
in  the  fomi  of  eAddence,  of  which  the  Court  would  not 
take  judicial  notice.  Such  evidence  includes  proof  as 
to  the  contemporaneous  miderstanding  of  Section  8  by 
the  Bureau  of  Reclamation  itself,  and  is  presently  the 


*^There  is  certainly  room  for  argument  that  even  if  Section  8 
applies  to  the  Pine  Flat  Dam,  the  acreage  limitation  provisions 
of  Reclamation  law  do  not  apply,  either  as  a  matter  of  statutory 
construction  or  constitutional  authority.  Petitioners'  first  position, 
however,  is  that  as  a  matter  of  statutory  meaning  Section  8  has 
no  application. 


subject  of  various  iiiten-ogatories  addressed  to  the 
United  States,  which  the  District  Court,  oveiTuling' 
objections,  has  ordered  the  United  States  to  answer  by 
April  15,  1966.  Clearly,  the  application  of  Section  8 
should  be  decided  only  on  a  complete  record." 

If  this  Com*t's  decision  is  allowed  to  stand  in  its 
present  form  and  is  construed  by  the  District  Judge 
in  the  pending  Tulare  Lake  Canal  Company  case  as 
a  direct  holding  that  Reclamation  law  applies  to  the 
Pine  Flat  project,  the  District  Judge  in  that  case  may 
well  feel  boimd  by  such  holding,  to  the  extent  that  he 
will  refuse  to  allow  evidence  or  argument  hy  the 
defendant  Tulare  Lake  Canal  Company  and  intervenor 
on  the  subject,  thus  foreclosing  a  full  adversaiy  hear- 
ing on  this  extremely  important  issue  which  the 
Grovemment  itself  has  agreed  in  its  contracts  with 
these  petitioners  should  be  judicially  detennined  after 

"Among  the  guides  to  the  construction  of  Section  8  referred  to 
in  this  paragraph  are,  we  believe,  the  proceedings  of  Govei-nor 
Warren's  Water  Conference  of  December,  1945,  participated  in  by 
both  the  Coi-ps  of  Engineers  and  tlie  Bureau  of  Reclamation; 
correspondence  between  official  representatives  of  the  State  of 
California  and  the  Corps  and  Bureau;  the  repeated,  unsuccessful 
efforts  of  the  Bureau  to  have  the  Pine  Flat  Dam  reauthorized  as 
a  reclamation  project,  over  the  objections  of  the  State  of  Cali- 
fornia and  the  Kings  River  water  users;  the  fact  that  the  Bureau 
assumed  authority  to  negotiate  Kings  River  contracts  not  by 
■\drtue  of  the  1944  Act  as  such  but  on  the  basis  of  a  Presidential 
executive  order  of  May  'J,  1946  (which  oi-der,  however,  confusingly 
left  the  negotiation  of  contracts  on  other  California  projects  au- 
thorized by  the  1944  Act  in  the  hands  of  the  Corps  of  Engineers)  ; 
and  the  fact,  referring  to  the  provisions  of  Section  8,  that  no 
"such  additional  works",  therein  referred  to,  have  ever  been  con- 
structed at  Pine  Flat  Dam,  that  no  determination  or  reconunenda- 
tion,  as  therein  provided,  has  ever  been  made,  the  Congress  itself 
having  made  such  determination,  upon  the  recommendation  of  the 
Corps  of  Engineers,  in  Section  10  of  the  Act,  and  that  no  part^  of 
the  Pine  Flat  Dam  is  or  ever  has  been  operated  or  maintained  by 
the  Secrctaiy  of  the  Interior  or  the  Bureau  of  Reclamation. 


I  full  hearing  on  the  merits.  On  the  other  hand,  even 
f  the  District  Judge  in  that  case  does  not  construe 
;he  language  of  this  Court's  decision  as  holding  as  a 
natter  of  generally  applicable  law  that  Reclamation 
aw  does  apply  to  the  Pine  Flat  project  to  the  extent 
;hat  he  will  reject  evidence  or  argnment  on  the  issue, 
le  might  well  feel  sufficiently  bound  by  this  Court's 
mqualified  langaiage  so  as  to  render  an  adverse  de- 
;ision,  even  though  he  had  before  him  substantial 
evidence  that  Reclamation  Law  does  not  apply  and 
hat  the  opinion  of  the  Attorney  General  (41  Op.  A. 
J.  377),  which  is  itself  in  issue  in  the  Tulare  Lake 
lanal  Company  ease,  was  incorrect. 


CONCLUSION 

(1)  The  Coui't  should  modify  or  clarify  its  opinion 
is  to  the  application  of  Section  8  in  the  respect  set 
:oii;h  in  the  third  paragi'aph  of  this  petition,  page  2, 
ibove.  Without  attempting  to  presume  as  to  the 
!ang-uage  which  the  Coiu-t  might  use,  the  substance  of 
3ur  point  would  l^e  satisfied  if  the  followdng  were  sub- 
stituted for  the  first  sentence  of  the  second  full  para- 
oraph  at  page  10  of  the  opinion : 

"If  we  assiune  that  Section  8  of  the  Flood 
Control  Act  of  1944  authorizes  the  Secretary  of 
the  Interior  to  operate  and  maintain  structures 
such  as  Pine  Flat  Dam  'imder  the  provisions  of 
the  Federal  Reclamation  laws  (Act  of  Jmie  17, 
1902,  32  Stat.  388  and  Acts  amendatoiy  or  supple- 
mentary thereto),'  and  thus  makes  all  of  the  pro- 
visions and  limitations  of  the  Reclamation  law 
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applicable  to  the  irrigation  features  of  the  Pine 
Flat  project,  the  appellee  officials  would  never- 
theless be  authorized  to  interfere  mth  appellants' 
rights  in  the  manner  alleged  in  the  complaint." 

(2)  As  a  less  desirable  alternative,  since  among 
other  reasons  the  record  in  the  present  case  is  not 
complete,  the  Court  should  gi-ant  a  rehearing  and 
enable  all  parties  to  file  additional  briefs  with  respect 
to  the  application  of  Section  8  of  the  Flood  Control 
Act  of  1944  to  Pine  Flat  Dam,  followed  by  oral 
argument. 

(3)  If  alternative  (2)  is  followed,  petitioners  sug- 
gest, pursuant  to  the  last  paragi'aph  of  Rule  23  of  the 
Rules  of  this  Court,  that  fiu-ther  hearing  be  had 
before  the  Court  eyi  hanc. 

Dated,  April  7,  1966. 

Respectfully  submitted, 

Barrett,  Wagner  &  Dietrich, 
Richard  \V.  Dietrich, 

Attorneys  for  Liberty  Farms  Mutual  Water 
Company; 

Crowe,  Mitchell,  Hurlbutt  &  Clevenger, 
J.  Thomas  Cro\\'e, 

Attorneys  for  Alta  Irrigation  District; 

Docker,  Docker,  Perkins  &  Shelton, 
"William  F.  Docker, 

Attorneys  for  Barrel  Ditch  Company,  Kings  River 
Conservation  District,  Liberty  Canal  Company, 
and  Reed  Ditch  Company; 

Flehartt,  Berg  &  Guntner, 
John  M.  Fleharty, 

Attorneys  for  Crescent  Canal  Company; 

Green  &  Green, 
Denslow  Green, 

Attorneys  for  Tranquillity  Irrigation  District; 
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Dan  Hadsell, 

J.  G.  McCain, 

Thomas  K.  Greer, 

Newell  and  Chester, 

Egbert  M.  Newell, 

SwANWicK,  Donnelly  &  Proudfit, 

Ernest  M.  Clark,  Jr., 

Attorneys  for  Tulare  Lake  Badn  Water  Storage 
District; 

Charles  W.  Jennings, 

Attorney  for  Laguna  Irrigation  District,  Empire 
West  Side  Irrigation  District,  Riverdale  Irrigation 
District,  Liberty  Mill  Race  Company,  Stratford 
Irrigation  District,  and  Clark's  Fork  Reclamation 
District  No.  2069; 

Maddox,  Abercrombie  &  Kloster, 

James  K.  Abercrombie, 

Attorneys  for  Cohn  Central  Consolidated  Reclama- 
tion District  No.  761,  Corcoran  Irrigation  District, 
Upper  San  Jose  Water  Company,  and  Westlake 
Farms,  Inc.; 

J.  G.  McCain, 

Attorney  for  J.  G.  Boswell  Company,  Corcoran 
Irrigation  Company,  Peoples  Ditch  Company, 
and  Southeast  Lake  Water  Company; 

J.  G.  McCain, 

Brobeck,  Phleger  &  Harrison, 
Alvin  J.  Rockwell, 

Attorneys  for  Tulare  Lake  Canal  Company; 

Miles,  Sears  &  Franson, 
William  M.  Miles, 

Attorneys  for  Consolidated  Irrigation  District  and 
Kings  River  Water  District; 

EowELL,  Lamberson  &  Thomas, 
Breckinridge  Thomas, 

Attorneys  for  Kings  River  Water  Association; 

Savage  &  Shepard, 
Richard  L.  Shepard, 

Attorneys  for  Stinson  Canal  &  Irrigation  Company, 
James  Irrigation  District,  and  Dick  Lovelace; 

Stammer,  McKnight,  Barnum,  Bailey  &  Barnett, 
Galen  McKnight, 

Attorneys  for  Fresno  Irrigation  District;  and 

Walch,  Griswold,  Br.vden  &  Dittmar, 
Lyman  Griswold, 
Sharp,  Sharp  «fe  Maroot, 
Sidney  J.  W.  Sharp,  Jr., 

Attorneys  for  Last  Chance  Water  Ditch  Company, 

Appellees  and  Petitioners. 
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Certification 

I  cei-tify  that  the  foregoing  petition,  in  my  judg- 
ment, is  well  founded,  and  that  the  same  is  not  inter- 
posed for  delay. 

Breckinridge  Thoinias, 

Of  Counsel  for  Above  Named 
Appellees  and  Petitioners. 


No.  19,426 
United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


M^AX  E.  TiTRNER,  et  al.. 

Appellants, 

vs. 

Kings  Ri\^k  Conservation  District,  et  al., 

Appellees. 


APPELLANTS'  REPLY  TO  APPELLEES'  PETITION  FOR 
REHEARING  OR,  IN  THE  ALTERNATIVE,  FOR  MODIFI= 
CATION  OR  CLARIFICATION  OF  THE  COURT'S  OPINION 
AND  TO  AMICUS  CURIAE  BRIEFS  IN  SUPPORT  THEREOF 


WiLMER  W.  Morse, 

Eleventh  and  L  Building, 
1127  Eleventh  Street. 
Sacramento,  California  95814, 

Attornei/  for  Apprllmifs. 


PERNAU>WAUBH    PRINTING    CO.,   SAN    FRANCIBCO 


Subject  Index 

Page 
Preface   1 

Argument 2 

Conelusiou    4 


Table  of  Authorities  Cited 

Cases  Pages 

Hooe  V.  United  States,  31  S.  Ct.  85,  218  U.S.  322,  54  L.  ed. 
1055 2 

Statutes 

Flood  Control  Act  of  1944  (38  Stat.  887),  Section  8 1,  2 

Reclamation  Act  (32  Stat.  388)   1 

33  U.S.C.  701-C-l  3 


No.  19,426 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 
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APPELLANTS'  REPLY  TO  APPELLEES'  PETITION  FOR 
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To  the  Honorable  Judges  Oliver-  D.  Hamlin,  James 
R.  Browning  and  Ben.  C.  Duniway  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit: 

PREFACE 

Appellees'  Petition  and  the  supporting  Amicus 
Curiae  Briefs,  suggest  a  rehearing  on  the  grounds 
that  the  Opinion  of  the  Court  in  this  case,  insofar  as 
it  holds  that  section  8  of  the  Flood  Control  Act  of 
1944  (38  Stat.  887)  and  the  Reclamation  Act  (32 
Stat.  388)  incorporated  therein  by  reference,  apply 
to  the  Pine  Flat  Pl'oject,  is  unnecessary  to  the  de- 
cision, is  incorrect  as  a  matter  of  law  and  is  preju- 
dicial to  the  parties  in  certain  other  pending  litigation 
designed  to  test  that  very  question. 


The  argument  is  that  since,  under  the  holding  of  the 
Court,  the  federal  officials  are  not  i)rohibited  either  by 
section  8  or  the  reclamation  laws  from  interfering 
with  appellants'  water  rights,  the  Court  need  not  have 
decided  whether  they  do  apply,  but  could  have  and 
should  have  merely  assumed  the  applicability.  The 
suggestion  is  that  the  language  of  the  decision  be 
modified,  accordingly,  to  confonn  to  that  appearing 
on  pages  9  and  10  of  the  Petiiton,  or  if  the  question 
of  applicability  must  be  decided,  that  a  full  rehearing 
be  granted  in  order  that  it  be  fully  briefed  and 
argued. 


ARGUMENT 

The  appellants  do  not  oppose  a  rehearing.  The  ap- 
plicability of  the  reclamation  laws  to  the  Pine  Flat 
Project  certainly  has  not  been  adequately  briefed,  if 
at  all.  We  do  suggest,  however,  that  the  alternative 
request  for  "modification  or  clarification  of  the 
Court's  Opinion",  is  not  in  order.  It  is  not  in  order 
because  whether  the  appellee  officials  are  exceeding 
their  statutory  authority,  and  thus  whether  the  com- 
plaint states  a  cause  of  action,  turns  upon  applica- 
bility of  the  reclamation  laws,  for  nowhere  in  the 
Opinion,  except  there,  is  the  right  of  eminent  domain 
foim^d. 

The  rule  is  that  the  right  to  exercise  the  power  of 
eminent  domain  must  be  conferred  by  statute,  either 
in  express  words  or  by  necessary  implication. 

Hooe  V.  United  States,  31  S.  Ct.  85,  218  U.  S. 
322,  335,  336,  54  L.  ed.  1055. 


The  Coui-t  has  foiuid  that  the  right  is  conferred  by 
the  reclainatioii  laws.  In  the  absence  of  an  additional 
finding  of  authority  to  "take",  a  detemiination  that 
the  reclamation  laws  do  apply,  is  not  something  which 
may  merely  be  assumed  but  it  is  a  matter  which  must 
be  decided.  If  eminent  domain  has  not  been  conferred, 
the  appellee  officials  are  exceeding  their  statutory 
powers  and  the  judgment  of  dismissal  must  be  re- 
versed. If  the  judgment  is  to  ]>e  af&i-med,  the  Court 
must  find  that  the  power  exists  either  in  the  recla- 
mation laws,  which  it  has,  or  in  other  laws,  which  it 
has  not. 

It  seems  clear  that  if  the  Coiu-t  is  to  by-pass  the 
question  of  whether  the  reclamation  laws  apply  to 
the  Pine  Flat  Project,  much  of  the  Opinion  must  be 
rewritten.  The  matter  of  whether  the  right  of  eminent 
domain  is  conferred  by  other  statutes  must  be  ex- 
plored. Then,  and  only  then,  will  the  Court  be  in  a 
position  to  ignore  the  reclamation  laws  or,  as  sug- 
gested in  the  Petition,  to  assiune  rather  than  decide 
their  applicability. 

This  is  not  the  time  or  place  to  explore  the  ques- 
tion of  whether  the  power  of  eminent  domain  exists 
elsewhere.  The  Petition  is  completely  silent  on  the 
subject.  We  merely  state  that  we  have  not  foimd  it 
to  exist  elsewhere.  We  say  this,  notwithstanding  that 
the  Amicus  Curiae  Brief  presented  by  the  North 
Water  Storage  District  and  others  suggests  (p.  6) 
that  it  is  to  be  found  in  33  U.S.C.  701-C-l.  That  sec- 
tion, however,  merely  grants  authority  to  acquire 
"lands  necessaiy  for  dam  and  reservoir  projects  .  .  . 


for  flood  control".  We  are  not  dealing  here  with  flood 
waters  (R.  p.  463,  11.  25  and  26;  p.  474,  11.  21  and  22; 
p.  479,  11.  5  and  6  and  24  and  25)  but  with  waters 
used  by  appellants  without  waste,  for  irrigation,  fann- 
ing and  domestic  purposes  (R.  p,  453,  1.  26  to  p.  454, 
1.  2;  p.  467,  11.  5  to  7).  Even  making  the  doubtful  as- 
sumption that  the  word  "lands"  as  used  in  the  section 
includes  water,  the  water  here  involved,  being  non- 
flood  water,  is  not  necessary  to  the  operation  of  the 
facilities  as  a  flood  control  project  and  the  section 
clearly  does  not  confer  the  power. 


CONCLUSION 

For  the  reasons  stated,  the  Court  should  gTant  a 
rehearing  but  should  deny  the  request  for  a  mere 
modification. 

Dated,  Sacramento,  California, 
April  21,  1966. 

Respectfully  submitted, 

WiLMER  W.  Morse, 

Attorney  for  Appellants. 


I  certify  that,  in  connection  with  the  preparation 
of  this  brief.  I  have  examined  Rides  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  that,  in  my  opinion,  the  foregoing  brief  is 
in  full  compliance  with  those  rules. 

WrLMER  W.  Morse 
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No.  19,432 

QUEEN    INSURANCE    CO.    OF    AMERICA    and    GLENS 
FALLS  INSURANCE  CO., 

Appellants, 
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LONG  BEACH  NATIONAL  BANK, 
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PETITION  FOR  REHEARING. 


Pursuant  to  Rule  23,  Ninth  Circuit  Rules,  the  appel- 
lants herein  respectfully  petition  for  a  rehearing  of  the 
within  causes.  The  grounds  of  this  petition  are : 

L  The  decision  herein  was  based  upon  a  ground — 
interpretation  of  the  contracts  in  suit  in  the  light  of 
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business  custom  and  usage — that  has  never  been  raised, 
briefed  or  argued  and  in  respect  of  which  appellants 
have  had  neither  notice  nor  opportunity  to  be  heard. 
The  causes,  therefore,  have  been  decided  by  a  procedure 
that  was  unfair  to  appellants  and  which  (especially 
when  taken  in  conjunction  with  the  drastic  restrictions 
of  rule  23  upon  the  extent  and  scope  of  a  petition  for 
rehearing)  has  denied  them  due  process  of  law  con- 
trary to  the  Fifth  Amendment  to  the  Constitution  of 
the  United  States. 

2.  If  in  the  circumstances  of  these  causes  evidence 
of  custom  and  usage  was  cognizable,  the  Court's  use 
and  application  of  that  evidence  is  erroneous  for  these 
reasons,  all  grounded  in  the  law  of  California: 

(a)  As  an  aid  to  interpretation,  evidence  of  cus- 
tom and  usage  is  no  different  from  any  other  ex- 
trinsic evidence;  and,  therefore,  a  prerequisite  to 
its  admissibility  and  consideration  for  that  pur- 
pose is  an  ambiguous  or  uncertain  contract.  It  fol- 
lows that  even  on  the  theory  of  decision  adopted 
by  this  Court,  it  should  have  decided  (which  it 
did  not  squarely  do)  the  strongly  mooted  issue 
of  ambiguity  to  which  the  parties  and  the  lower 
court  devoted  most  of  their  proof,  argument  and 
consideration. 

(b)  The  effect  of  the  decision  is  to  add  to  the 
contracts  an  agreement  to  insure  a  predecessor's 
fidelity  losses.  If  the  contracts,  read  apart  from 
the  alleged  custom,  do  not  provide  such  insurance, 
evidence  of  custom  and  usage,  whatever  may  be 
its  availability  as  an  aid  to  interpretation,  is  in- 
effective to  make  such  an  agreement  for  the  par- 
ties, or  to  vary  or  alter  the  agreement  they  did 
make.  The  Court,  therefore,  should  have  decided 
whether  the  contracts  as  written  covered  such  losses, 
in  order  to  determine,  among  other  things,  whether 
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evidence  of  custom  and  usage  was  properly  cogniz- 
able. 

(c)  If  the  contracts  as  written  exclude  cover- 
age of  a  predecessor's  fidelity  losses,  the  effect  of 
the  decision  is  not  to  determine  what  the  parties 
meant  by  what  they  said,  but  rather  to  determine, 
contrary  to  the  rule  the  Court  professed  to  be 
following,  that  they  meant  something  other  than 
what  they  said. 

(d)  In  order  for  extrinsic  evidence  to  be  effec- 
tive to  aid  in  the  determination  of  what  the  par- 
ties meant  by  what  they  said  there  must  be  lan- 
guage in  the  contract  capable  of  bearing  the  mean- 
ing sought  to  be  given  it.  The  Court  seriously 
doubted  there  was  any  such  language.  Without  such 
language  there  is  no  agreement.  Agreement,  as  dis- 
tinguished from  meaning  of  ambiguous  or  obscure 
language,  cannot  be  supplied  by  custom. 

(e)  The  evidence  relied  upon  did  not  establish 
the  existence  of  the  assumed  custom  as  a  fact,  but 
only  the  opinions  of  a  few  persons  as  to  the  legal 
meaning  and  effect  of  policy  forms.  That  is  not 
sufficient  to  establish  the  existence  in  fact  of  a 
custom  and  usage  of  such  general  and  universal 
acceptance  in  the  business  as  to  bind  contracting 
parties. 

(f)  The  evidence  principally  relied  upon — Fitz- 
gerald's opinions — was  not  evidence  of  a  custom 
in  existence  at  the  time  the  contracts  were  entered 
into,  but  only  of  his  opinion  at  a  time  long  after 
they  had  been  entered  into  and  after  these  cases 
had  been  commenced. 

(g)  That  part  of  the  evidence  thought  by  the 
Court  to  show  the  custom  relied  upon — i.e.,  the 
evidence  of  the  Association  drafting  activities — is 
only  part  of  the  evidence.  The  effect  given  it  as 


showing  that  ])redecessor  losses  were  covered  is 
negated  by  the  drafting  done  after  the  contracts 
had  been  executed,  so  as  to  provide  express  cover- 
age of  such  losses.  This  was  a  clear  recognition 
that  the  pre-existing  custom  did  not  include  them. 

3.  The  evidence  upon  which  the  Court  relies  was  in- 
admissible and  objected  to  on  substantial  grounds  other 
than  the  parol  evidence  rule — e.g.,  hearsay,  lack  of 
foundation  to  show  authority,  invasion  of  the  court's 
province  to  determine  questions  of  law.  Whatever  the 
purpose  for  which  it  is  used,  evidence  to  which  an  appro- 
priate objection  has  been  made  may  be  considered  only  if 
it  is  competent  evidence.  The  Court  should  have  deter- 
mined the  issue  of  competency  that  was  squarely  raised 
by  appellants'  objections  below  and  specifications  of 
error  here. 

4.  The  decision  as  to  custom  and  usage  is  incon- 
sistent with  decisions  of  the  Supreme  Court  of  the 
United  States  and  of  this  Court  (as  well  as  with  the 
California  decisions)  to  the  effect  that  proof  of  a  cus- 
tom or  usage  inconsistent  with  a  contract  and  which 
contradicts  it  cannot  be  received  in  evidence  to  affect  it. 

5.  The  statutory  rules  of  interpretation  in  Califor- 
nia, have  been  the  subject  of  nearly  a  century  of  judi- 
cial exposition.  They  have  received,  as  a  consequence, 
a  gloss  that  is  not  always  the  same  as  the  literal 
meaning  of  the  statutory  language.  Generally,  and  in 
respect  of  the  rules  with  which  this  Court  seems  to 
have  been  most  impressed,  resort  to  "surrounding  cir- 
cumstances," "practical  construction,"  "custom  and 
usage"  and  the  like  may  only  be  had  to  explain  am- 
biguous, uncertain  or  obscure  language,  not  to  vary  or 
contradict  the  meaning  and  legal  effect  of  the  contrac- 
tual language,  or  to  make  for  the  parties  an  agreement 
they  did  not  make. 
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6.  The  California  decisions  upon  which  the  Court 
relied,  are  distinguishable,  as  they  involve  factual  set- 
tings materially  different  from  the  instant  cases,  such 
as,  e.g. :  (a)  evidence  that  a  specific  word  or  phrase  by 
trade  usage  had  acquired  a  meaning  different  from  its 
ordinary  meaning — no  such  word  or  phrase  or  evidence 
is  identified  at  bar;  (b)  the  contract  was  ambiguous 
in  respect  of  the  very  provision  that  was  being  inter- 
preted and  upon  which  resolution  of  the  controversy  be- 
tween the  parties  depended — no  such  provision  is  identi- 
fied at  bar;  (c)  existence  of  a  trade  usage,  adhered  to 
by  a  party  to  show  the  reasonableness  of  his  conduct; 
or  to  show  inferentially  that  certain  conduct,  conform- 
ing to  the  usage  would  have  been  taken. 

Respectfully  submitted, 

Howard  I.  Friedman, 
Herman  F.  Selvin, 

Attorneys  for  Appellants. 


Certificate. 

I  hereby  certify  that  I  am  of  counsel  for  the  appel- 
lants herein;  that  in  my  judgment  this  petition  is  well 
founded ;  and  that  it  is  not  interposed  for  delay. 

Herman  F.  Selvin 
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For  the  Ninth  Circuit 


Southern  Pacific  Company,  a  corporation, 

et  al.. 

Appellants, 

vs. 
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On  Appeal  from  the  United  States  District  Court 

for  the  Northern  District  of  California, 

Southern  Division 

BRIEF  ON  REHEARING  OF  APPELLANT 
BROTHERHOOD  OF  RAILROAD  TRAINMEN 


INTRODUCTION 

This  brief  on  rehearing  of  the  appellant  Brother- 
hood of  Railroad  Trainmen  is  submitted  pursuant  to 
the  Court's  Order  Granting  ReheaiTtig.  Said  Order 
suggests  the  possibility  that  the  Court  may  have  been 
in  error  in  construing  existmg  collective  bargaining 
agreements  as  establishing  craft  lines  along  geo- 
graphical lines.    At  the  outset,  the  Brotherhood  of 


Railroad  Trainmen  wishes  to  state  its  belief  that  the 
Court  correctly  constnied  said  agreements  in  this 
regard.  The  establishment  of  craft  lines  on  a  geo- 
graphical basis  has  been  accepted  by  all  parties  to  this 
litigation  from  its  beginning.  The  collective  bargain- 
ing agreements  of  all  of  the;  Bargaining  Agents  party 
to  this  litigation  contain  provisions  spelling  out  the 
geographical  boimdaries  of  the  craft  lines.  It  would 
be  error  for  the  Court  in  this  instance  to  attempt 
another  method  of  craft  delineation  in  the  light  of 
existing  practices  and  existing  collective  bargaining 
agreements. 


I.     CRAFT  LINES  BETWEEN  ROADMEN  AND  YARDMEN  ARE 
ESTABLISHED  BY  PRECISE  GEOGRAPHICAL  LIMITS. 

The  SUNA  Agreement,  Article  23,  Section  (b)  pro- 
vides in  part: 

"Location  of  yard  limit  boards  as  of  October  1, 
1934  establishes  switching  limits  in  all  yards, . . . ." 

The    SUNA   Agreement,   Article   31,    Section    (a) 
provides : 

"Switchmen  shall  have  the  right  to  man  all 
work  train  service  operated  exclusively  within 
the  recognized  confines  of  yard  limits." 

The  Traiimien's  Agreement,  Ai-ticle  44,  Section  (e) 
also  reads  in  part: 

"Location  of  yard  limit  boards  as  of  October  1, 
1934   establishes   switching  limits   in   all  yards, 


The  performance  of  yard  service  does  not  result  in 
acciunulation  of  rights  for  road  service.    Article  23, 
Section  (a)  of  the  SUNA  Agreement  reads  in  part: 
"Yard  employes  will  have  no  rights  in  train 
service  and  \'ice  versa,   but  if  temporarily   em- 
ployed,  they  will    not   lose   their   rights   within 
sixty  (60)  days." 

The  Trainmen's  Agi'eement  contains  a  provision  to 
the  same  effect  in  Article  47,  Section  (a). 

These  provisions  mean  in  effect  that  should  a  road- 
man desire  to  make  application  for  yard  work  such 
roadman  acquires  no  rights  to  perform  such  yard 
work  by  reason  of  prior  performance  of  road  work 
and  that  his  application  to  perform  such  work  is  on 
the  same  basis  as  a  newly  hired  employee ;  i.e.,  a  person 
without  any  seniority.  Fiu'ther,  the  continued  per- 
formance of  yard  work  by  a  roadman,  when  I'oad  work 
is  available,  will  result  in  the  loss  of  the  roadman's 
accumulated  rights  to  road  work.  The  roadman  does 
begin  to  accvunulate  yard  seniority  as  of  the  first  day 
of  compensated  service  in  yard  work.  Organizational 
affiliation  is  not  a  factor  in  the  acquisition  of  such 
work.  An  employee  whose  past  employment  has  been 
in  the  area  of  road  work  and  is  a  member  of  the 
Brotherhood  of  Railroad  Trainmen  camiot  be  assigned 
by  the  railroad  to  simtching  duties  in  a  closed  yard 
or  secure  such  employment  since  the  roadman  has  no 
rights  to  secure  such  employment.  See  SUNA's  Agree- 
ment, Ai-ticle  23,  Section  (a)  and  the  Brotherhood  of 
Railroad  Traiimien's  Agreement,  Article  47,  Sec- 
tion (a). 


Conversely  a  member  of  SUNA  could  not  secure 
perfomianco  of  switching  work  at  the  City  of  Industry 
or  be  assigned  to  such  duties  for  the  reasons  given. 

A  union  cannot  bargain  with  the  caiTier  for  the 
right  of  its  members  to  i)erfonn  work  which  is  within 
the  representational  jurisdiction  of  another  craft.  The 
organizational  representatives  for  the  work  at  the  City 
of  Industry  are,  as  stated  in  the  Court's  opinion,  the 
road  service  representatives. 


II.   ARTICLE  10(b)  OF  THE  SUNA-SOUTHERN  PACIFIC  AGREE- 
MENT IS  INAPPLICABLE  TO  THE  PRESENT  DISPUTE. 

Article  10(b)  does  not  allow  Southern  Pacific  Com- 
pany to  extend  the  switching  limits  by  designating  the 
City  of  Industiy  as  a  closed  yard  because: 

1.  By  its  own  teiTns  such  procedure  is  to  be  initi- 
ated only  by  the  carrier. 

2.  Article  10(b)  applies  only  to  changing  existing 
switching  limits  and  not  to  the  establishment  of  an 
entirely  new  closed  yard. 

3.  Yard  crews  are  not  now  and  never  have  been 
employed  at  the  City  of  Industiy.  Neither  is  that 
location  wdthin  the  limits  of  any  closed  yard ;  it  is  in 
fact  located  in  road  territory  and  has  always  been 
served  by  road  crews. 

4.  Article  10(d)  provides  in  explicit  langaiage: 
"This  agreement  shall  in  no  way  effect  the  changing 
of  yard  or  switching  limits  at  points  where  no  yard 
crews  are  employed". 


SUMMARY 
The  purported  Section  6  notice  of  SUNA  upon 
Southern  Pacific  Company  constituted  an  attempt  to 
raid  the  established  jurisdiction  of  another  imion  and 
does  not  give  rise  to  a  bargainable  dispute.  The  opin- 
ion of  the  Court  dated  July  20,  1965  recognized  this 
and  should  remain  imchanged. 

HiLDEBRAND  &  McLeOD, 

By  Clifton  Hildebrand, 
Attornei/s  for  Appellants 
Brotherhood  of  Railroad  Trainmen, 
General  Committee,  BRT  and 
J.  J.  Corcoran. 


Certificate  of  Counsel 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing-  bnef  is  in  full 
compliance  mth  those  rules. 

Clifton  Hildebrand, 
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In  its  order  granting  a  rehearing  this  Court  requested 
the  parties  to  answer  three  questions  for  the  purpose  of 
furnishing  the  Court  "enlightenment  on  the  question  of 
the  degree  to  which  existing  collective  bargaining  agree- 
ments restrict  the  freedom  of  the  railroad  to  assign  per- 
sonnel to  yard  work  or  road  work  and  the  freedom  of 
employees,  by  themselves  or  through  their  union,  to 
secure  such  work." 


QUESTION  1 

The  first  question  posed  by  the  Court  is  as  follows: 

"1.  Could  an  employee  whose  past  employment 
has  been  in  the  area  of  road  work  and  who  is  a 
member  of  BRT  be  assigned  by  the  railroad  to 
switching  duties  in  a  closed  yard  or  secure  such 
employment?  Conversely,  could  a  member  of  SUN  A 
secure  employment  in  the  performance  of  switch- 
ing work  at  the  City  of  Industry  or  be  assigned  to 
such  duties  by  the  railroad?" 

The  answer  to  the  foregoing  two  questions  is  for  all 
practical  purposes  "No,"  but  with  exceptions  which 
point  up  the  type  of  relationship  which  holds  both  em- 
ployees and  railroad  to  observance  of  employment  re- 
lationships along  craft  lines.  In  the  first  place,  it  should 
be  pointed  out  that  membership  of  an  employee  in  either 
the  BRT  or  SUNA  has  nothing  whatsoever  to  do  with 
whether  an  employee  is  qualified  to  be  assigned  to  road 
or  yard  work.  As  the  record  here  shows,  prior  to  Novem- 
ber 1951  the  BRT  represented  yard  service  employees 
on  the  Southern  Pacific  (Tr.  40),  at  which  time  a  minor- 
ity of  the  yard  service  employees  were  members  of 
SUNA.  Since  1951  the  SUNA  has  been  the  representa- 
tive of  yard  service  employees  on  Southern  Pacific,  but 
a  minority  of  yard  service  employees  continue  to  be 
members  of  BRT.  Under  the  provisions  of  Section  2, 
Eleventh  (c)  of  the  Railway  Labor  Act  (45  USC  152, 
Eleventh)  membership  in  either  BRT  or  SUNA  satisfies 
the  union  shop  provisions  of  either  the  SUNA  or  BRT 
union  shop  contracts. 


The  seniority  arrangements  of  both  BRT  and  SUNA, 
however,  serve  to  bar  the  railroad  from  assigning  yard 
service  employees  to  road  service  or  vice  versa  except 
in  limited  and  unusual  situations  which  we  will  de- 
scribe hereinafter.  The  seniority  arrangements  of  both 
BRT  and  SUNA  with  the  Southern  Pacific  are  tradi- 
tional in  form.  Road  service  employees  have  seniority 
only  for  road  service;  yard  service  employees  have  sen- 
iority only  for  yard  service.  So  if  Southern  Pacific  de- 
sired to  assign  a  road  service  employee  to  yard  service 
or  vice  versa,  it  could  do  so  only  if  no  one  holding  sen- 
iority in  the  particular  craft  or  class  was  available  for 
the  job  and  if  the  assignee  entered  as  a  new  employee  at 
the  bottom  of  the  seniority  roster. 

The  exceptions  to  the  foregoing  are  that  in  an  emer- 
gency road  service  employees  may  be  used  for  yard 
service  and  vice  versa  and,  in  instances  where  the  extra 
board  is  exhausted  in  either  road  service  or  yard  service, 
a  crossing  over  to  remedy  the  lack  of  men  on  the  extra 
board  is  permitted.  Except  in  these  two  unusual  situa- 
tions the  railroad  is  confined  by  seniority  agreements  to 
using  employees  holding  seniority  as  yardmen  for  as- 
signments in  yard  service  and  to  using  employees  holding 
seniority  on  roads  for  assignments  in  road  service. 

One  other  situation  gives  the  appearance  of  an  ex- 
ception but  on  analysis  it  proves  not  to  be  an  exception. 
If  switching  service  in  any  yard  becomes  so  reduced  in 
amount  as  to  use  only  one  engine  on  a  shift,  and  that 
for  less  than  four  hours  per  shift,  the  employer  may  use 
road  employees  to  perform  such  switching.  In  effect  this 


involves  abolition  of  the  yard  for  such  period  as  switch- 
ing remains  at  or  below  the  set  figure  and  to  merge  the 
limited  switching  there  performed  into  road  service. 

Except  for  the  foregoing  unusual  situations  the 
Southern  Pacific  cannot  assign  an  employee  whose  past 
employment  has  been  in  the  area  of  road  work  to  switch- 
ing duties  where  yardmen  are  employed  and  such  an 
employee  could  not  secure  such  employment  unless  he 
signed  onto  switching  work  as  a  new  employee  with  his 
name  at  the  bottom  of  the  yard  service  seniority  roster. 
Conversely,  an  employee  with  yard  seniority  could  not 
presently  secure  employment  in  the  performance  of 
switching  work  at  the  City  of  Industry  or  be  assigned 
to  such  duties  by  the  railroad  unless  no  employee  with 
road  seniority  made  a  claim  to  the  work  and  the  yard 
service  employee  was  willing  to  sign  on  for  switching 
work  at  the  City  of  Industry  as  a  new  employee  with  his 
name  at  the  bottom  of  the  road  seniority  roster. 

QUESTION  2 

The  second  question  posed  by  the  Court  is  as  follows : 

"2.  If  the  answer  to  the  foregoing  is  in  the  nega- 
tive (or,  if  in  the  affirmative,  only  subject  to  loss 
of  substantial  rights),  could  the  unions  bargain  for 
the  right  of  their  members  to  free  employment  in 
pursuit  of  their  craft,  whether  within  or  without 
closed  yards?" 

It  is  the  position  of  SUNA  that  it  is  entitled  to  bar- 
gain for  the  right  of  the  employees  whom  it  represents, 
that  is  all  employees  of  Southern  Pacific  in  the  craft  or 


class  of  yardmen  (foremen,  helpers,  switchtenders) ,  to 
perform  the  functions  of  their  craft  wherever  Southern 
Pacific  has  such  work  to  be  done.  Again,  we  respect- 
fully point  out  that  unions  cannot  bargain  for  their 
members  except  when  their  members  are  within  the 
craft  or  class  for  which  the  union  is  certified.  SUNA  is 
certified  for  all  yard  employees  of  Southern  Pacific 
whether  members  of  SUNA  or  not.  BRT  has  members 
within  this  craft  or  class  but  cannot  bargain  for  them 
because  it  is  not  the  certified  representative  of  this  craft 
or  class. 

In  the  instant  case  SUNA  invoked  the  procedures 
available  to  it  under  Section  6  of  the  Railway  Labor 
Act  for  the  purpose  of  preserving  to  the  employees  it 
represents  yard  work  formerly  done  by  them  but  which 
had  been  or  was  being  transferred  away  from  them.  The 
complaint  herein  had  attached  as  Exhibit  "A"  (R.  14-15) 
the  Section  6  notice  served  by  SUNA  on  the  railroad 
on  February  6,  1961,  by  which  SUNA  sought  to  secure 
employment  for  employees  it  represented,  to  secure  to 
them  the  right  "to  all  work  in  the  nature  of  switching 
and  allied  service  to  be  performed  in  the  general  area 
at  a  place  and  yard"  known  as  "City  of  Industry,  Fu- 
ture Yard  Development."  The  complaint  set  forth  the 
details  with  respect  to  the  transfer  of  work  performed 
by  employees  represented  by  SUNA  from  the  railroad's 
switching  yard  in  Los  Angeles  to  City  of  Industry, 
where  instead  of  being  done  by  yard  service  employees 
the  railroad  assigned  the  switching  work  to  road  service 
crews  whose  rate  of  pay  is  lower  than  the  yard  rates  of 
pay  (R.  7-8).  The  National  Mediation  Board  accepted 
and  processed  this  as  a  proper  Section  6  notice  (R.  4-5, 
8,    16-18).   The   court   below   likewise   held   this   was  a 


proper  Section  6  notice  dealing  with  a  subject  about 
which  it  was  proper  for  SUNA  to  bargain  with  Southern 
Pacific  (R.  171,  173). 

This  Court  in  its  initial  decision  of  this  case  took 
the  view  that  SUNA  should  have  resorted  to  the  Na- 
tional Mediation  Board  for  a  determination  of  its  right 
to  represent  employees  doing  switching  at  Oakland,  in 
the  vicinity  of  Salem  and  at  City  of  Industry.  In  so 
ruling  this  Court  misconceived  SUNA's  position.  SUNA 
wants  employees  it  already  represents  to  be  allowed  to 
perform  the  usual  functions  of  their  craft  or  class  at 
City  of  Industry  and  the  other  locations  involved.  It  is 
not  seeking  to  have  employees  already  represented  by 
BRT  change  their  representation.  SUNA  has  been  certi- 
fied to  represent  all  yard  service  employees  of  Southern 
Pacific.  The  work  being  performed  at  City  of  Industry 
and  the  other  pertinent  locations  is  in  fact  yard  work. 
Hov/ever,  presumably  because  road  sv/itching  rates  of 
pay  are  lower  than  yard  switching  rates  of  pay  (R.  7-8), 
the  railroad  has  assigned  road  service  employees  to  per- 
form the  switching  work  at  Oakland,  in  the  Salem  vicin- 
ity, and  at  City  of  Industry  and  has  not  designated  these 
areas  as  yards.  SUNA  has  therefore  sought  by  its  Section 
6  notices  to  have  Southern  Pacific  recognize  the  yard 
status  of  the  switching  service  actually  being  performed 
at  these  three  locations. 

The  National  Mediation  Board  regularly  requires 
unions  to  utilize  Section  6  procedures  for  delineating  the 
dividing  lines  between  road  and  yard  work.  Although  the 
National  Mediation  Board  treats  yard  service  as  a  dis- 
tinct craft  or  class,  it  depends  upon  bargaining  to  es- 
tablish what  is  to  be  included  in  a  yard  area.  The  Na- 


tional  Mediation  Board  holds  that  all  employees  work- 
ing a  majority  of  their  hours  in  a  "yard"  are  "yard- 
men." The  craft  or  class  of  yardmen  includes  employees 
working  in  "open"  yards  as  well  as  "closed"  yards.  An 
attempt  to  limit  the  class  or  craft  to  "closed"  yards 
has  been  rejected  by  the  National  Mediation  Board  as 
an  improper  effort  to  split  a  true  craft  or  class.  Spokane, 
Portland  &■  Seattle  Railway  Company,  3  N.M.B.  159, 
163-167  (Cases  Nos.  3-2753,  2763,  2805).  There  the  Na- 
tional Mediation  Board  stated: 

"The  ORG  contention  was  primarily  that  the 
men  doing  yard  work  in  the  open  yards  are  road- 
men, because  they  hold  seniority  only  as  roadmen 
and  there  is  no  yard  seniority  as  such  for  the  men 
working  in  those  yards. 

"Yard  service  has  been  recognized  for  a  great 
many  years  in  the  majority  of  rail  carriers  as  a 
separate  occupational  classification  and  has  on 
many  occasions  in  the  past  been  held  by  this  Board 
to  constitute  a  separate  craft  or  class  for  represen- 
tation purposes  under  the  Railway  Labor  Act.  The 
differences  in  the  duties  of  road  trainmen  and  men 
in  yard  service  was  fully  described  in  the  Classiiica- 
tion  and  Index  oi  Steam  Railroad  Occupations,  is- 
sued by  the  United  States  Railroad  Labor  Board  in 
1921.  These  four  occupational  classifications  and 
their    descriptions    are    as    follows: 

'Yard  Conductor  or  Yard  Foreman: 
'*  *  *  positions  in  which  the  duties  of  in- 
cumbents are  to  supervise  and  assist  the  work 
of  switchmen  and  helpers  in  yard  switching  and 
yard  work  train  service,  including  supervision 
of  the  breaking  up  and  making  up  of  trains; 
and  to  perform  related  work  (p.  257). 
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'Yard  Brakeman  or  Yard  Helper,  Switch- 
tender: 

'*  *  *  positions  in  which  the  duties  of  in- 
cumbents are  to  couple,  uncouple  and  ride  cars 
in  connection  with  the  breaking  up  and  making 
up  of  trains:  to  handle  switches;  and  to  per- 
form related  work  in  connection  with  yard 
switching  or  switch  tending  service    (p.    208). 

'Road  Freight  Brakeman  or  Flagman: 

'*  *  *  positions  in  which  the  duties  of  in- 
cumbents are  to  assist  conductors  in  the  opera- 
tion and  protection  of  freight  trains;  and  to 
perform  related  work  (p.  257). 

'Road  Freight  Conductors: 

'*  *  *  positions  in  which  the  duties  of  in- 
cumbents are  to  have  charge  of  the  operation 
of  freight  trains  en  route  and  at  stations,  be- 
tween terminals;  and  to  perform  related  work 
(p.  256).' 

"It  is  clear  to  the  Board  that  the  commonly 
accepted  distinction  between  road  and  yard  service 
prevails  on  the  Spokane,  Portland  &  Seattle  Rail- 
way and  its  operated  subsidiaries;  further,  that  the 
crews  regularly  assigned  to  yard  switching  work  at 
the  seven  locations  now  referred  to  as  'open'  yards 
are  in  fact  and  in  name  also  yardmen;*  *  *" 

That  a  Section  6  notice  is  the  only  avenue  by  which 
SUNA  can  preserve  to  its  constituency  the  right  to  follow 
their  switching  work  when  it  is  transferred  to  points  such 
as  City  of  Industry,  which  are  not  within  "closed  yards," 


is  made  clear  by  the  decision  of  the  National  Mediation 
Board  in  Chicago  &  Northwestern  Railway  Co. — Yard- 
men and  Switchtenders,  1  N..M.B.  130,  135,  137  (Case 
No.  R-218).  There  the  BRT,  being  already  the  certified 
representative  of  all  yard  employees,  sought  to  have  the 
National  Mediation  Board  exclude  employees  represented 
by  the  ORG  from  doing  yard  work.  The  National  Media- 
tion Board  dismissed,  suggesting  bargaining  with  the  car- 
rier as  the  proper  solution.  The  Board  stated: 

"We  have  here  no  dispute  such  as  is  described 
in  Section  2,  Ninth,  of  the  Railway  Labor  Act. 

"The  dispute  that  does  exist  here  is  of  a  different 
character.  It  involves  the  right  of  employees  of  one 
craft  or  class  to  do  the  work  that  is  commonly  done 
by  employees  of  another  craft  or  class.  By  agree- 
ments whose  validity  is  not  questioned,  road  conduc- 
tors are  authorized  to  do  yard  work  in  the  Chicago 
switching  district.  The  Brotherhood  of  Railroad 
Trainmen  desires  to  change  this  agreement,  but  the 
Order  of  Railway  Conductors  objects,  and  the  carrier 
will  not  agree  to  make  the  change  because  the  con- 
ductors refuse  to  relinquish  their  contractual  right 
to  work  as  yard  foremen.  Failing  in  its  efforts  to  se- 
cure a  modification  of  the  agreements,  the  Brother- 
hood requests  a  finding  by  this  Board  that  the  men 
doing  yard  foremen's  work  in  the  Chicago  switching 
district  do  not  belong  in  the  craft  or  class  of  road 
conductors  but  in  the  craft  or  class  of  yardmen  and 
switchtenders.  *  *  * 

"We  are  of  the  opinioin  that  the  Railway  Labor 
Act  does  not  authorize  the  Board  to  decide  a  dispute 
of  this  character  under  the  authority  of  Section  2, 
Ninth.  It  is  our  view  that  the  dispute  involves  either 
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a  change  in  the  existing  agreements  or  interpretation 
of  the  agreements,*  *  * 

"If,  on  the  other  hand,  the  Brotherhood  is  correct 
in  its  contention  that  the  road  conductors  working  in 
the  Chicago  yards  are  in  fact  yardmen  of  the  craft 
or  class  of  yardmen  and  switchtenders,  then  it  is  al- 
ready the  legal  representative  of  these  men  under  the 
authority  of  Section  2,  Fourth,  of  the  Railway  Labor 
Act;  for  it  is  admitted  by  all  concerned  that  a  ma- 
jority of  the  yardmen  and  switchtenders  have  desig- 
nated the  Brotherhood  as  the  authorized  representa- 
tive of  the  craft  or  class.  But  the  determination  of 
such  a  legal  right  as  against  the  contractual  right  of 
the  conductors  is  a  matter  for  the  courts  and  beyond 
the  jurisdiction  of  this  Board.*  *  * 

"The  right  of  these  conductors  to  work  as  yard 
foremen  in  the  Chicago  yards  was  established  by 
agreements  of  the  Brotherhood  with  the  Order  of 
Railway  Conductors  and  the  railway  company.  *  *  * 
If  any  reclassification  is  to  be  made  either  of  the 
roadmen  or  the  road  work,  it  is  our  view  that  it  will 
have  to  be  done  by  changing  the  existing  agree- 
ments *  *  *." 

In  view  of  the  foregoing  decisions,  it  seems  clear  that 
SUNA  has  no  remedy  before  the  National  Mediation 
Board.  Instead,  SUNA  has  only  the  recourse  to  the  Sec- 
tion 6  procedures  for  changing  of  agreements,  the  course 
which  SUNA  has  followed  and  which  the  court  below 
held  proper. 
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QUESTION  3 

The  third  question  which  this  Court  put  to  the  parties 
is  as  follows: 

"What  is  the  significance  of  paragraph  (b)  of 
Article  10  of  the  SUNA-SP  agreement  (pages  63-64 
of  the  printed  copy)  in  the  light  of  the  present  dis- 
pute? Could  SP,  subject  to  the  specified  procedures, 
extend  switching  limits  by  designating  City  of  Indus- 
try as  a  closed  yard?  If  so,  can  SUN  A  bargain  for 
such  an  extension?" 

SUNA  has  no  doubt  that  under  paragraph  (b)  of 
Article  10  of  the  SUNA-SP  agreement  (pages  63-64  of 
the  printed  copy)  the  switching  limits  of  the  Los  An- 
geles yard  could  be  extended  to  include  City  of  Industry 
within  one  and  the  same  yard  as  includes  Los  Angeles. 
Similarly,  the  switching  limits  at  Salem,  Oregon  yard 
and  at  Oakland,  California  yard  would  be  extended 
to  include  the  locations  where  local  freight  crews 
are  now  performing  the  switching  service.  While 
by  its  terms,  paragraph  (b)  of  Article  10,  provides 
a  procedure  to  be  used  where  the  carrier  desires  to  ex- 
tend switching  limits,  it  does  not  bar  SUNA  from  bar- 
gaining for  such  a  change.  The  chief  significance  of  para- 
graph (b)  of  Article  10  is  that  identical  provisions  ap- 
pear in  the  contracts  between  Southern  Pacific  and 
BRT  (page  103  of  the  printed  copy)  and  ORC  (page 
95  of  reprint  of  1957,  inserted  in  the  bound  copy).  Since 
this  provision  provides  for  arbitration.  Southern  Pacific 
has  a  ready  means  of  adjusting  the  whole  dispute  by 
arbitration  and  without  any  risk  of  a  strike.  See  testi- 
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mony  of  Corcoran,  General  Chairman  on  the  BRT, 
agreeing  that  this  provision  afforded  the  solution  of 
arbitration  for  the  dispute  here  involved  (Tr.  49). 

THE  NMB  CERTIFICATIONS 

We  believe  the  representation  certifications  are  mat- 
ters of  which  this  Court  can  properly  take  judicial  no- 
tice. Copies  of  the  certification  of  SUNA  by  the  National 
Mediation  Board  in  1958  and  1964  are  printed  as  Ap- 
pendices to  the  Petition  of  Appellees  for  Rehearing.  No 
one  has  challenged  the  accuracy  of  these  copies.  If,  how- 
ever, this  Court  should  decide  it  cannot  properly  notice 
these  certifications,  in  that  event  we  ask  the  Court  to 
grant  us  leave  to  supplement  the  record  by  adding  as 
exhibits  certified  copies  of  the  certifications. 

CONCLUSION 

We  respectfully  urge  this  Court  to  consider  our  peti- 
tion for  rehearing  and  response,  together  with  our  main 
brief,  along  with  this  memorandum.  We  have  not  re- 
printed in  this  memorandum  the  arguments  set  forth  in 
the  three  aforementioned  documents.  All  four  documents 
should  be  considered  together  to  get  a  full  statement  of 
appellees'  position. 

We  believe  the  court  below  properly  held  that  the 
Section  6  notices  served  by  SUNA  presented  a  bargain- 
able  issue.  SUNA  as  the  representative  of  yard  service 
employees  owed  them  the  duty  to  bargain  with  Southern 
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Pacific  to  preserve  their  jobs  when  yard  work  they  were 
doing  was  transferred  a  few  miles  away  and  given  to 
other  employees.  The  judgment  below  should  be  af- 
firmed. 

Respectfully  submitted, 

Clifford  D.  O'Brien 
Corbett  Building 
Portland,  Oregon  97204 

Ruth  Weyand 

1126— 16th  St.  N.W. 
Washington,  D.C.  20036 

Portland,  Oregon 
December  28,   1965 
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No.  19,438 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Southern  Pacific  Company,  a  corpo- 
ration, et  al., 

Appellants, 
vs. 

Switchmen's  Union  of  North  Amer- 
ica, AFL-CIO,  a  volimtary  associa- 
tion, et  al.. 

Appellees. 


On  Appeal  from  Summary  Judgment  of  the  United  States 

District  Court  for  the  Northern  District  of 

California,  Southern  Division 

BRIEF  ON  REHEARING  OF  APPELLANT 
ORDER  OF  RAILWAY  CONDUCTORS  AND  BRAKEMEN 


INTRODUCTION 

This  Brief  on  Rehearing  is  snbmitted  by  appellant 
Order  of  Railway  Condnctors  and  Brakemen  pursuant 
to  the  Court's  Order  Granting  Rehearing. 

The  Court's  origuial  Opinion  of  July  20,  1965  as- 
sumed that  the  existing  l:)argaining  agreements  limit 
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SUNA's  jm-isdiction  to  approximately  forty  geo- 
g-raphically  defined  "closed  yards",  and  that  jni-isdic- 
tion  over  s\vitehing-  woi'k  outside  these  closed  yards 
l)elongs  to  the  13RT  and  the  ORC&B.  In  its  Order 
Granting  Rehearing,  the  Coui-t  asked  whether  its 
original  assumptions  were  correct.  We  will  first  show 
that  the  Court's  assiraiptions  were  indeed  correct.  We 
will  then  set  forth  certain  additional  facts  concerning 
which  the  Court  requested  further  infonnation,  and 
will  show  that  these  facts  are  entirely  consistent  with 
the  Court's  original  Opinion  in  this  Appeal. 


I.  SUNA'S  JURISDICTION  IS  LIMITED  TO  SWITCHING 
AND  ALLIED  WORK  WITHIN  SPECIFIED  GEOGRAPHIC 
BOUNDARIES. 

The  geographic  nature  of  the  jui-isdictional  lines 
has  never  been  disputed  since  the  complaint  in  this 
case  was  filed  almost  four  years  ago.  The  complaint 
itself  stated  that  its  purpose  was  to  extend  the  appli- 
cability of  SUNA's  agreement  to  an  additional  geo- 
graphic area,  namely,  La  Puente  or  "City  of 
Industry"  (Tr.  p.  4,  lines  13-17) ;  no  claim  was  made 
that  switching  work  at  City  of  Industry  was  already 
subject  to  SUNA's  jurisdiction. 

At  tlic  hearing  on  SUNA's  Motion  for  a  Prelimi- 
nary Injunction  on  Februaiy  26,  1962,  coimsel  for 
SUNA  accurately  stated: 

"In  the  Los  Angeles  area  at  the  present  time  the 
Switchmen's  Union  agi"eement  applies  within 
what  are  generally  called  yard  limits,  and  those 
yard  limits  do  not  extend  out  as  far  as  La  Puente. 


I  think  there  is  perhaps  some  eiglit  or  ten  miles 
difference.  So  we  will  say  our  existing-  agreements 
do  not  cover  this  work."  (R.  Vol.  2,  p.  5.) 

Following  the  hearing  at  which  this  statemeiit  was 
made,  Judge  Harris  issued  his  Order,  Avhich  stated  in 
j)art : 

"At  a  hearing  before  the  court  the  parties  .  .  . 
established  the  fact  that  the  Switchmen's  Union 
has  a  collective  bargaining  agreement  which  gives 
its  members  exclusive  jurisdiction  over  the  Los 
Angeles  yard  whereas  the  Conductors  and  Brake- 
men  have  similar  exclusive  control  over  La 
Ptiente."  (R.  p.  90.) 

In  its  answer  to  the  counterclaims  that  were  subse- 
quently filed,  SUNA  again  conceded  that  its  puri^ose 
was  to  expand  its  jurisdiction  at  the  expense  of 
ORC&B  and  BRT.  SUNA  stated  its  purpose  to  be 
"to  extend  the  coverage  of  [its]  agreement  to  .  .  . 
geographical  areas  where  said  agTeement  does  not  now 
apply  and  where  such  work  is  not  now  being  per- 
formed by  employees  of  the  Defendant,  SP,  in  the 
class  or  craft  of  switchmen  and/or  yardmen  but  is 
being  performed  and  is  to  lie  performed  by  i-oad  em- 
ployees in  the  classes  or  crafts  of  road  conductors  or 
road  brakemen."  (R.  pp.  151-152;  italics  supplied.) 

Each  of  the  applicable  collective  bargaining  agree- 
ments  refers  to  these  geographic  bomidaries  as  being 
ietermined  by  the  "location  of  yard  limit  boards  as  of 
October  1,  1934".  (Art.  23  (b)  of  SUNA's  agreement; 
Ai-t.  44  (e)  of  the  BRT  agreement;  Ai-t.  48  (c)  of 
the  ORC&B  agreement.) 


The  ORC&B  has  no  objection  to  the  Court  taking 
judicial  notice  of  the  applicable  representation  certi- 
fications, the  proceedings  of  record  leading  up  to  those 
certifications,  and  stipulations  herein  related  thereto. 
The  fonnal  certifications  of  SUNA's  jiuisdiction  are 
set  forth  in  Exhibits  A  and  B  of  SUNA's  Petition 
For  Rehearing.  These  certifications  define  SUNA's 
jurisdiction  as  covering  all  "yardmen";  but  this  term 
must  be  read  in  light  of  the  fact  that  the  employees 
eligible  to  vote  in  the  elections  were  only  those  per- 
foi-ming  switching  work  in  the  forty  closed  yards  and 
did  not  include  the  road  employees  performing 
switching  work  at  City  of  Industry  or  other  areas  in 
road  territoiy.  This  fact  is  conceded  by  SUNA  on 
page  3  of  its  "Response  of  Appellees  to  Replies  of 
Appellants  to  Petition  of  Appellees  for  Rehearing", 
where  it  states,  "The  election  proceeding  .  .  .  was  con- 
fined ...  to  balloting  of  employees  .  .  .  who  were 
employer  tvithin  established  yard  limits."  (Italics 
supplied.)  Thus,  "Yardmen"  as  used  in  the  formal 
certifications,  simply  means  men  doing  switching  and 
allied  work  hi  the  established  closed  yards. 


n.  THE  ADDITIONAL  FACTS  REQUESTED  BY  THE  COURT  IN 
ITS  ORDER  GRANTING  REHEARING  ARE  CONSISTENT 
WITH  THE  COURT'S  ORIGINAL  OPINION  IN  THIS  CASE. 

The  following  facts  are  set  forth  in  response  to 
questions  raised  by  the  Court  in  its  Order  Granting 
Rehearing.  These  facts  establish  that  the  Court's  orig- 


inal  Opinion  in  tiiis  matter  was  accurate  in  its  under- 
standing of  both  the  facts  and  the  applicable  law. 

1.  Employees  can  move  from  road  work  to  work 
in  closed  yards,  and  vice  versa,  only  as  newly  hired 
employees;  they  cany  no  seniority  or  other  rights 
with  them  except  in  certain  limited  circmnstances. 
The  general  rule  is  set  forth  in  Article  23  (a)  of  the 
SUNA  agTeement  and  Article  47  (a)  of  the  BRT 
agi'eement,  namely,  that  yard  employees  have  no 
rights  in  train  ser\dce  and  vice  versa.  Furloughed  em- 
ployees do  have  certain  rights  to  move  from  one  area 
to  another;  Imt  miless  they  return  to  their  original 
work  when  such  work  is  again  available,  they  forfeit 
their  original  seniority  and  must  l^egin  acciiiing  se- 
niority anew  under  the  bargaining  agreement  appli- 
cable to  their  new  jm-isdictional  area. 

2.  The  Unions  cannot  l^argain  for  the  right  of  their 
members  to  pursue  or  obtain  work  across  existing 
jurisdictional  craft  lines.  This  is  not  to  say  that  the 
Unions  have  no  bargaining  remedies  if  and  when  their 
members  are  faced  with  loss  of  work  due  to  movement 
of  industries  across  the  geogTaphic  jurisdictional 
lines.  The  Court  recognized  some  of  the  types  of  rem- 
edies available  on  pages  3-4  of  its  slip  Opinion.  How- 
ever, when  the  desired  remedy  is  to  obtain  jurisdic- 
tion over  additional  geogi'aphic  areas,  as  is  the  case 
here,  then  the  appropriate  remedy  is  not  imilateral 
bargaining  but  rather  representa.tion  proceedings 
imder  §  152  Ninth,  of  the  Railway  I^alxir  Act,  as 
stated  by  the  Court  in  its  original  Opinion. 


3.  Article  10  (b)  of  the  SUNA  agi-eement,  and 
the  equivalent  Aiticle  44  (e)  of  the  BRT  agTeement 
and  Article  48  (c)  of  the  ORC&B  agreement,  are  de- 
signed to  give  the  caiTier  the  right  to  seek  changes  in 
existing  switching  limits  where  yard  crews  are  em- 
ployed. The  purpose  of  this  provision  is  being  detailed 
in  the  supplemental  brief  being  filed  concurrently  by 
Southern  Pacific  and  will  not  be  repeated  here.  We 
merely  point  out  at  this  time  that  Article  10  (b)  is 
inapplicable  to  this  case  hy  its  very  terms: 

(a)  It  can  be  initiated  only  by  the  carrier; 

(b)  It  provides  for  changes  in  existing  switch- 
ing limits,  not  the  establishment  of  entirely  new 
closed  yards  many  miles  distant  from  existing 
closed  yards; 

(c)  It  applies  only  to  changes  in  existing 
switching  limits  "where  yard  crews  are  em- 
ployed"; and  there  have  never  been  yard  crews 
at  City  of  Industry.  Sul)paragraph  (d)  of  Article 
10  specifically  provides  that  "This  agreement 
shall  in  no  way  affect  the  changing  of  yard  or 
switching  limits  at  points  where  no  yard  erew^s 
are  employed." 

Thus,  Southern  Pacific  could  not  make  use  of  Ar- 
ticle 10  (b)  to  turn  City  of  Industry  into  a  closed 
yard.  Bargaining  for  even  such  changes  in  switching 
limits  as  are  contemplated  by  Article  10  (b)  can  be 
initiated  only  by  the  carrier;  no  Union  can  require 
bargaining  over  such  changes  where  the  result  would 
be  to  infringe  upon  the  Jurisdiction  of  other  Unions. 


SUMMARY 
SUNA's  jurisdiction  is  limited  to  the  closed  yards. 
If  SUNA  wishes  to  extend  its  jurisdiction  to  all 
switching  work  wherever  performed,  or  if  it  merely 
wishes  to  extend  its  jurisdiction  over  switching  work 
to  additional  geogi^aphic  areas,  it  can  do  so  only  by 
appropriate  representation  proceedings  in  which  the 
employees  whose  work  it  seeks  to  usurp  would  have 
full  opportimity  to  participate.  This  is  precisely  what 
the  Court  stated  in  its  original  Opinion  and  we  urge 
that  that  Opinion  remain  imchanged. 

Dated,  San  Francisco,  California, 
December  22,  1965. 

Respectfully  submitted. 
Littler,  Mendelson,  Saltzman  &  Fasttff, 
By  Warren  H.  Saltzman, 

Attorneys  for  Appellants  Order  of 
Raihvay  Conductors  and  Brakemen, 
General  Committee  of  Adjustment, 
ORC&B,  and  G.  P.  Lechner. 


Certificate  of  Counsel 

I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  that,  in  my  opinion,  the  foregoing  brief  is 
in  full  compliance  with  those  rules. 

Warren  H.  Saltzman 
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No.  19438 
In  the 

United  States  Court  of  Appeals 

for  the  Ninth  Circuit 


Southern  Pacific  Company,  a  corporation ; 
et  al., 

Appellants, 

vs. 
Switchmen's  Union  of  North  America, 
AFL-CIO,  a  voluntary  association ;  et  al., 

Appellees. 


Appeal  from  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division 

Brief  on  Rehearing  of  Appellant 
Southern  Pacific  Company 


INTRODUCTION 

Pursuant  to  order  of  the  Court  grantinfj;  rehearing  upon 
he  Petition  of  Switeliinen's  Union  of  North  America,  Appel- 
ant Southern  Pacitic  Company  submits  this  brief. 

Before  turning  to  a  discussion  of  the  Court's  order  and 
luestions  raised  thereby.  Southern  Pacific  wishes  to  make 
t  clear  that  it  believes  the  Court  has  accurately  evaluated 
he  contentions  and  authorities  of  the  parties  in  reaching 
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its  opinion  of  July  20,  1965.  The  Court  correctly  and  fairly 
dealt  with  the  issues  and  authorities  raised  by  the  parties, 
and  its  opinion  is  fully  supjjorted  by  the  record. 

In  accordance  Avith  the  Court's  order  that  the  rehearing 
will  l)e  ui)on  the  original  briefs  already  on  file  as  supple- 
mented by  this  memorandum.  Southern  Pacific  \vi\\  not 
reiterate  or  discuss  again  any  of  the  authorities  or  points 
already  made  in  prior  briefs.  The  points  and  authorities 
in  prior  briefs  of  Southern  Pacific  remain  as  cogent  today 
as  they  were  when  written  even  though  the  Court  may  not 
have  dealt  with  them  in  its  opinion.  Of  particular  weight 
is  the  doctrine  of  the  Hoivard  case  in  which  the  Supx'eme 
Court  said : 

"Bargaining  agents  who  enjoy  the  advantage  of  the 
Railway  Labor  Act's  provisions  must  execute  their 
trust  without  lawless  invasions  of  the  rights  of  other 
workers."  Brotherhood  of  Railroad  Trainmen  r. 
Hoivard,  343  U.S.  768,  774  (1952). 

I. 

THE  CRAFT  LINE  SEPARATING  ROADMEN  FROM  YARDMEN  IS 
ESTABLISHED  BY  A  GEOGRAPHICAL  SEPARATION.  THIS  IS 
AN  UNDISPUTED  FACT  IN  THE  CASE. 

The  Court's  order  granting  the  ijetition  for  rehearing  is 
predicated  upon  the  possibility  that  it  was  in  error  in  con- 
struing the  existing  collective  bargaining  agreements  as 
establishing  craft  lines  separating  roadmen  from  yardmen 
along  geographical  lines.  The  Court  was  not  in  error.  The 
nature  of  the  switching  and  station  work  performed  by 
these  crafts  and  the  skills  needed  to  perform  it  are  essen- 
tially the  same  for  both  crafts.  Hence  the  only  way  to 
distinguish  roadsei-\ace  from  yardservice  is  by  the  location 
of  the  work.  This  is  evidenced  by  the  following  references : 

(1)  The  coimterclaim  of  each  appellant  contains  the  fol- 
lowing section  numbered  V  (TR  97,  106,  111) : 


"At  all  tiiiios  iiiati-rial  to  this  Uftion  Soutliem  Pacific 
has  performed  switchino;  and  allied  services  for  sliip- 
pers  and  receivers  of  freight  as  provided  in  published 
tariffs  and  as  required  by  the  Interstate  Commerce 
Act.  A\nien  such  shippers  and  receivers  are  located 
within  established  switching  limits  where  switchmen 
are  employed  and  yard  service  has  been  established 
(hereinafter  referred  to  as  established  yards),  the 
switching  and  allied  service  re(|uired  by  them  is  per- 
formed by  switchmen,  switch  foremen  (yard  conduc- 
tors) and  employees  of  other  classifications  jmrsuant 
to  the  provisions  of  the  collective  bargaining  agree- 
ment between  Southern  Pacific  and  its  Switchmen  and 
Switelitenders  represented  by  SUNA  effective  Sep- 
tember 1,  1956,  (hereinafter  called  Switchmen's  Agree- 
ment). This  same  service  within  established  yards  has 
been  performed  by  switchmen  (yardmen)  for  many 
years  pursuant  to  this  collective  bargaining  agreement, 
which  was  originally  negotiated  between  Southern  Pa- 
cific and  the  Brotherhood  of  Railroad  Trainmen,  which 
organization  was  replaced  by  SUNA  when  the  latter 
was  certified  by  the  National  Mediation  Board  to  rep- 
resent the  yard  personnel  (s\\'itchmen)  in  1951.  From 
and  since  the  latter  date  SUNA  has  continued  and 
maintained  the  same  collective  bargaining  agreement 
with  amendments  from  time  to  time. 

Wlien  the  aforementioned  shippers  and  receivers  of 
freight  are  located  outside  of  established  yards  (here- 
inafter referred  to  as  road  territory)  the  switching  and 
allied  service  required  by  them  is  performed  by  train- 
men (brakemen)  and  conductors  who  operate  through- 
out road  territory  as  road  crews.  These  trainmen  and 
conductors  perform  the  switching  and  allied  services 
in  road  territory  pursuant  to  the  provisions  of  the  col- 
lective bargaining  agreements  between  Southern  Pa- 
cific and  the  General  Committee,  Brotherhood  of  Rail- 
road Trainmen,  effective  December  16,  1939,  as  revised 
October  5,  1959,  as  amended  (hereinafter  called  Train- 
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men's  Agreement),  and  between  Southern  Pacific  and 
its  conductors  represented  by  the  General  Connnittee 
of  Adjustment,  Order  of  Kailroad  Conductors  and 
Brakenien,  effective  July  16,  1955  (hereinafter  called 
Conductors'  Agreement).  The  latter  two  organizations 
were  certified  by  the  National  Mediation  Board  to  rep- 
resent trainmen  and  conductors  on  Southern  Pacific 
many  years  prior  to  1951  and  have  continued  such 
representation  to  the  present  time." 

Appellee  admits  these  paragraphs  in  the  Third  Defense  of 
its  answer   (TR  151). 

(2)  SUNA  in  both  its  Petition  for  Rehearing  (p.  2)  and 
its  Response  to  Replies  of  Appellants  (p.  3)  states  that 
"the  National  Mediation  Board  follows  the  easily  adminis- 
tered test  of  place  of  work"  in  drawing  the  line  between 
road  and  yard  employees. 

(3)  The  agreements  themselves  state  where  the  geo- 
graphical line  is  located. 

(a)  The  SUNA  agreement  (Ex.  B  to  Affidavit  of 
K.  K.  Schomp),  Article  23,  Section  (b)  reads  in  part 
as  follows: 

"Location  of  yard  limit  boards  as  of  October  1, 

1934  establishes  switching  limits  in  all  yards  .  .  . 

(p.  37) 

(b)The  BRT  agreement  (Ex.  C  to  Affidavit  of  K.  K. 
Schomp),  Article  44,  Section  (e)  reads  exactly  as  the 
SUNA  agreement  above  quoted  (p.  102). 

(c)  The  ORC&B  agreement  (Ex.  D  to  Affidavit  of 
K.  K.  Schomp),  Article  48,  Section  (c)  reads  sub- 
stantially as  does  the  SUNA  agreement  above  quoted 
(p.  94). 

The  foregoing  provisions  of  each  agreement  (and  there 
are  similar  provisions  in  the  agreements  covering  engineers 
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and  firemen)  define  the  boundaries  of  the  40  closed  yarda 
referred  to  in  the  record  and  in  the  opinion  of  the  Court/ 
(4)  The  Presidential  Railroad  Connnission  recognized 
the  geographical  boundaries  between  the  crafts  of  road 
service  and  yard  service  when  analyzing  the  subject.  Its 
Report  dated  February  26,  1962,  contains  the  following 
analysis  on  page  176.^ 

"Road  Crews  Perfonning  Work  in  Yards.  It  is  clear 
that  the  line  of  demarcation  which  has  been  drawn 
between  road  and  yard  work  has  given  rise  to  a  num- 
ber of  inefficient  and  wasteful  practices,  particularly 
with  respect  to  road  crews  performing  work  in  yards. 
There  are  a  number  of  tasks  or  work  functions  whicli 
are  common  to  the  normal  duties  of  employees  whether 
engaged  in  road  or  in  yard  service.  As  a  matter  of 
fact,  at  points  where  yard  service  has  never  been  main- 
tained the  work  which  a  road  crew  may  be  required  to 
perform  without  any  payment  (other  than  the  wages 
for  a  normal  road  day)  is  generally  indistinguishable 
from  that  which  yard  crews  at  other  points  perform  as 
part  of  their  regular  assignments.  Further,  there  are 
tasks  which  yard  crews  under  the  present  rules  per- 
form at  points  beyond  preexisting  geographical  switch- 
ing limits  which  are  also  identical  to  those  which  the 
road  crews  perform.  Employees  in  both  services  work 
with  the  same  equipment  and  use  essentially  the  same 
skills  in  the  performance  of  their  work  assignments." 

It  is  apparent  from  the  portion  of  the  Report  of  the 
Presidential  Railroad  Commission  set  forth  in  Appendix  B 
hereto  that  the  clear  line  between  road  work  and  yard  work 
developed  historically.  The  line  was  established  at  a  time 
when  the  same  unions  represented  both  roadmen  and  yard- 


1.  A  list  of  the  closed  yards  as  set  forth  in  Appendix  A  hereto. 

2.  Report  of  the  Presidential  Railroad  Commission,  Part  V, 
Chapter  12,  "Combination  of  Road  and  Yard  Service"  is  set  forth 
in  full  in  Appendix  B  hereto. 
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men,  and  hence  it  formerly  was  more  harmonious  and  less 
rigid  than  it  is  today  on  Southern  Pacific  where  rival  unions 
represent  the  crafts — SUNA  for  the  yardmen  and  BRT 
and  ORC&B  for  the  roadmen.^  The  line  became  sharp  and 
obligatory  during  and  after  the  handling  of  railroad  labor 
matters  by  the  Government  during  World  War  I,  by  the 
War  Labor  Board,  and  subsequently  by  the  National  Rail- 
road Adjustment  Board  and  the  National  Mediation  Board 
under  the  Railway  Labor  Act.  The  geographical  division 
has  been  quite  clear  at  all  times  since  the  establishment  of 
the  National  Mediation  Board  to  handle  representation  and 
jurisdictional  disputes.  It  was  fixed  in  writing  on  Southern 
Pacific  the  same  year  that  the  present  Railway  Labor  Act 
was  passed  (1934). 

But  for  the  well  understood  geographical  separation  of 
road  work  from  yard  work,  it  would  be  a  practical  im- 
possibility to  have  separate  representation  and  separate 
crafts  for  road  employees  and  yard  employees.  Without 
the  lines  between  them  the  two  crafts  would  blend  and 
intermingle  indistinguishably  because  the  nature  of  their 
work,  their  skills,  and  their  equipment  are  essentially  the 
same. 

II. 

THE  LINE  BETWEEN  THE  ROAD  AND  YARD  CRAFTS  HAS  BEEN 
JUDICIOUSLY  MAINTAINED  BY  THE  NATIONAL  MEDIA- 
TION BOARD  IN  PERFORMING  ITS  FUNCTION  OF  SETTLING 
DISPUTES  UNDER  SECTION  2  NINTH  OF  THE  RAILWAY 
LABOR  ACT. 

The  historical  development  of  the  division  between  road 
work  and  yard  work  is  briefly  and  generally  covered  by  the 


3.  For  the  engine  crafts  (engineers  and  firemen)  the  same 
unions,  The  Brotherhood  of  Locomotive  Engineers  and  The  Brother- 
hood of  Locomotive  Firemen  and  Enginemen,  represent  both  yard 
and  road  engineers  and  firemen  respectively. 
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liscussion  of  tlie  Presidential  Railroad  Commission  in 
A-ppendix  B.  The  separation  developed  because  the  em- 
ployees insisted  that  limits  be  placed  on  the  amoiant  of 
kvork  a  crew  was  to  be  asked  to  perform.  Switching  limits 
were  frozen  at  their  location  in  1934.  The  separation  was 
defined  so  that  all  employees  understand  where  the  line  is. 
Yard  employees  know  that  if  they  are  called  upon  to  go 
beyond  the  switching  limits,  they  can  claim  additional  pay, 
and  road  employees  know  that  if  they  are  called  upon  to 
switch  cars  within  switching  limits  where  yard  crews  are 
employed,  they  can  claim  additional  pay. 

At  first  the  men  who  performed  the  work  generally  had 
joint  road  and  yard  seniority.  That  is,  both  classes  of  serv- 
ice were  performed  by  one  craft  and  were  represented  by 
the  same  unions  just  as  the  engine  service  employees  of 
today,  and  the  men  might  be  on  road  work  for  a  while  and 
then  on  yard  work  depending  upon  which  type  of  work 
they  preferred  and  could  hold  by  their  seniority.  Subse- 
quently as  to  the  trainmen  and  yardmen,  separate  seniority 
rosters  for  the  different  crafts  of  employees  doing  yard 
service  work  and  road  work  became  more  common.  Es- 
sentially the  men  thus  became  restricted  to  one  craft's  work, 
and  did  not  accrue  seniority  in  the  other  craft.  There  was 
still  some  interplay,  however,  for  the  need  for  men  in  road 
work  fluctuated.  For  example,  if  road  work  declined  and 
vacancies  existed  for  additional  yard  employees,  roadmen 
could  work  temporarily  in  yard  service  and  vice  versa. 
There  was  an  ebb  and  flow  both  ways. 

Later,  on  Southern  Pacific  with  the  representation  of 
yardmen  being  won  by  SUNA  so  that  rival  unions  repre- 
sented the  two  crafts,  there  became  less  interchange  of 
employees  and  essentially  today  there  is  none.  SUNA  does 
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not  want  BRT  men  working  in  yards,  and  it  docs  not  want 
BRT  men  doing  work  outside  of  yards  whicli  SUNA  could 
do  inside  of  them.  SUNA  is  trying  to  block  out  the  BRT 
and  at  the  same  time  increase  the  work  assigned  in  yards 
and  the  number  of  established  yards.  The  frequency  and 
closeness  of  the  results  of  the  elections  demonstrate  the 
keenness  of  the  rivalry  on  Southern  Pacific. 

The  soundness  of  the  Court's  Opinion  is  strongly  sup- 
ported by  consideration  of  the  1964  election  of  yardmen 
on  Southern  Pacific  in  which  SUNA  defeated  BRT  in  the 
representation  dispute.  Southern  Pacific  has  no  objection 
to  the  Court  giving  consideration  to  the  certifications  of 
SUNA  in  1958  and  19G4  and  to  the  National  Mediation 
Board's  procedures  in  connection  therewith.  (The  point  is 
raised  in  the  Court's  Order,  p.  3.) 

The  1964  election  followed  by  several  years  the  serving 
by  SUNA  of  the  purjDorted  Section  6  demands  at  issue 
herein.  It  also  followed  the  commencement  of  this  litigation. 
Nevertheless,  at  no  time  did  SUNA  contend  or  urge  the 
Mediation  Board  to  consider  that  City  of  Industry  and  the 
other  locations  in  question  were  yards  within  the  definition 
of  the  switchmen's  craft.  The  only  employees  of  Southern 
Pacific's  Pacific  Lines  who  voted  in  the  election  were  those 
employed  in  the  40  closed  yards  previously  referred  to. 
(The  yard  employees  of  the  Atlantic  Lines  also  voted,  but 
they  have  no  relevancy  to  the  issues  of  this  case.)  The 
unit  of  yard  employees  involved  in  the  representation  dis- 
pute was  expanded  in  the  1964  election  to  combine  both 
the  Pacific  and  Atlantic  Lines  of  Southern  Pacific  (because 
of  the  merger  of  two  formerly  separate  corporations),  but 
no  question  was  raised  about  the  appropriateness  of  only 
the  employees  of  the  40  closed  yards  voting  on  Pacific  Lines. 
These  were  the  same  Pacific  Lines  employees  who  had  voted 
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in  tile  1958  and  prior  elections.  In  fact  the  matter  of  who 
was  eligible  to  vote  was  agreed  upon  by  representatives  of 
SUNA  and  BET.* 

The  employees  at  City  of  Industry  and  the  other  locations 
in  question  were  not  eligible  to  vote  in  the  election  of  the 
representative  for  yard  employees,  and  no  one  intended 
that  they  should  have  been  eligible.  If  they  were  doing  yard- 
men's M'ork  under  yardmen's  rates  of  pay,  rules,  and  work- 
ing conditions,  they  would  have  been  considered  yardmen 
and  henci'  eligible  to  vote.  No  one  contended  that  the  loca- 
tions in  question  were  within  the  jurisdiction  of  the  yard- 
men's craft  or  subject  to  the  rates  of  pay,  rules  and  working 
conditions  of  yardmen.  SUNA  did  not  contend  or  even  sug- 
gest that  the  nature  of  the  work  at  the  locations  was  that  of 
the  craft  of  yardmen  such  that  those  locations  should  be 
within  the  unit  voted.  Had  the  issue  been  raised,  the  Media- 
tion Board  would  have  had  to  decide  it  in  order  to  deter- 
mine the  scope  of  the  unit  and  eligible  voters  in  the  election. 
The  determination  of  the  size  of  the  unit  is  a  prerequisite 
to  holding  the  election.  Perhaps  the  results  of  the  election 
would  have  been  different  if  the  employees  at  the  locations 
in  question  voted  as  part  of  the  unit  of  the  yardmen's  craft. 
Nevertheless,  without  the  sanction  of  either  the  employees 
affected  or  the  Mediation  Board  SUNA  now  demands  the 
right  to  have  its  agreement  apply  to  the  work  and  the  em- 
ployees performing  it  at  City  of  Industry  and  the  other 
locations.  As  will  be  further  discussed  below,  yardmen  and 
roadmen  cannot  intermingle  in  the  performance  of  switch- 


4.  Attached  hereto  as  Appendix  C  is  a  copy  of  the  agreement 
dated  September  23,  1964,  of  BRT  and  SUNA  on  eligible  voters. 
To  be  an  eligible  voter  an  employee  had  to  be  on  one  of  the  seniority 
rosters  of  yard  service  employees.  These  are  the  rosters  of  the  40 
closed  yards. 
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ing  work  at  tlie  same  location.'^  They  cannot  share  the  work, 
for  the  jurisdiction  of  one  excludes  participation  by  the 
other.  Hence,  sliould  SUNA  achieve  its  demands,  the  road 
employees  at  City  of  Industry  and  elsewhere  who  now  do 
the  switching  and  allied  work  would  be  displaced  by  yard 
employees. 

The  Court's  Opinion  is  supported  by  the  citations  of  the 
Mediation  Board  cases  on  page  2  of  SUNA's  Petition  for 
Rehearing.  Contrary  to  what  SUNA  states  in  its  Petition, 
the  Mediation  Board's  test  for  determining  whether  men 
who  perform  botli  road  and  yard  work  from  a  common 
seniority  roster  shall  be  classified  as  roadmen  or  yardmen 
is  not  the  "majority  of  hours  worked"  (SUNA  Petition,  p. 
2),  but  rather  the  test  is  the  nature  of  the  rates  of  pay, 
rules,  and  working  conditions  applicable  to  the  men  and 
work  in  question.  Regardless  of  the  test  to  be  applied  in 
resolving  the  issue,  the  point  here  is  that  the  issue  is  one 
for  the  Mediation  Board  and  not  the  courts.  As  stated  in 
the  Court's  Opinion  upon  the  authority  of  General  Com- 
mittee V.  M.-K.-T.  R.R.,  320  U.S.  323  (1943),  where  the  line 
is  to  be  drawn  between  the  two  overlapping  crafts  is  a  ques- 
tion for  the  Mediation  Board  to  answer,  and  it  has  its  own 
standards  for  making  such  determinations.  The  issue  of 
craft  lines  is  basically  an  inter-union  issue  rather  than  an 
employer-union  issue.  It  cannot  be  settled  by  agreement 
between  the  employer  and  one  of  the  unions.  As  a  practical 
matter,  however,  when  the  competing  unions,  themselves. 


5.  Through  an  agreement  reached  with  all  five  operating  organi- 
zations in  1964  at  locations  where  yard  crews  are  employed  and  the 
amount  of  switching  work  varies,  if  the  work  declines  to  a  point 
wlierc  the  last  yard  crew  as.signed  is  working  less  tlian  4  hours  with- 
in 10  for  10  consecutive  working  days  the  last  yard  crew  assignment 
may  be  discontinued  and  the  remaining  work  performed  by  road 
crews.  The  rule  is  not  apjjlicable  at  City  of  Industry  or  the  other 
locations  involved  herein  for  no  yard  crews  are  employed  at  these 
points.  The  rule  does  not  relate  to  establishing  closed  yards. 
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ire  in  agreement,  there  ii<  no  dispute  for  the  Mediation 
Board  to  resolve,  and  the  position  of  the  carrier  is  rela- 
:ively  unimportant  Brotherhood  of  Raihvay  Clerks  v.  Asso- 
"Aation  of  Non-Contract  Employees,  379  U.S.  814,  14  L.  Ed. 
2d  133  (1965).  The  parties  hereto  concur  on  where  the  line 
now  is  between  road  and  yard  work.  SUNA  does  not  claim 
that  its  agreement  ai:)plies  at  City  of  Industry  or  the  other 
locations  in  question.  Those  locations  are  admittedly  in  road 
territory  and  are  manned  by  employees  represented  by 
BRT  and  ORC&B.«  The  agreement  reached  by  SUNA  and 
BRT  on  who  the  eligible  voters  were  for  the  1964  election 
(Appendix  C)  recognized  the  point  where  the  jurisdiction 
of  BRT  ended  and  SUNA  began.  The  line  \vas  around  the 
10  yards  already  represented  by  SUNA. 

In  the  Mediation  Board's  decision  cited  on  page  2  of 
SUNA's  Petition  for  Rehearing  (Cases  Nos.  R-2753,  R- 
2763,  and  R-2805),^  the  competing  unions  were  not  in  agree- 
ment on  the  size  of  the  unit  to  be  voted  or  on  the  eligibility 
of  employees  at  certain  locations  to  vote  in  tlie  yard  service 


6.  TR  151.  SUNA's  answer  to  counterclaims  of  Appellants  con- 
tains the  following: 

"The  three  Section  6  notices  referred  to  in  the  Counter- 
claims as  having  been  served  by  the  Plaintiffs,  Switchmen's 
Union  of  North  America,  APL-CIO,  a  voluntary  association, 
et  al,  hereafter  SUNA,  on  Defendant,  Southern  Pacific  Com- 
pany, all  propose  to  amend  the  existing  collectively  bargained 
agreement  between  Plaintiff,  SUNA,  and  Defendant,  SP,  re- 
lating to  the  wages,  rules  and  working  conditions  of  employees 
of  Defendant,  SP,  in  the  craft  or  class  of  switchmen  and/or 
yardmen  so  as  to  extend  the  coverage  of  said  agreement  to 
switching  work  and  allied  work  of  the  same  general  nature 
performed  and  to  be  performed  in  geographical  areas  where 
said  agreement  does  not  now  apply  and  where  such  work  is  not 
now  being  performed  by  employes  of  the  Defendant,  SP,  in 
the  class  or  craft  of  switchmen  and/or  yardmen  but  is  being 
performed  and  is  to  be  performed  by  road  employees  in  the 
classes  or  crafts  of  road  conductors  or  road  brakemen." 

7.  Cases  ai-e  set  forth  in  full  in  Appendix  D. 
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craft,  so  the  IMediation  Board  settled  the  issue  by  deter- 
mining in  which  craft  tlie  employees  at  the  locations  in 
dispute  would  fall.  Although  the  locations  were  previously 
under  the  jurisdiction  of  the  road  service  craft  the  Media- 
tion Board  determined  that  they  should  be  under  the  juris- 
diction of  the  yard  service  craft,  and  hence  held  the  dis- 
puted employees  eligible  to  vote  for  the  representative  of 
yardmen. 

The  cases,  which  were  consolidated,  involved  on  the  one 
hand  employees  in  designated  closed  yards  subject  to  the 
BRT  yardmen's  agreement  who  were  admittedly  yardmen 
and  eligible  to  vote.  They  involved  on  the  other  hand  em- 
ployees on  the  road  seniority  rosters  in  certain  other  yards 
where  the  work  was  admittedly  yard  service  and  which  was 
covered  by  standard  yard  service  rules  and  rates  of  pay 
found  in  the  joint  BRT-ORC&B  agreement.  Road  crews 
were  not  permitted  to  switch  in  these  yards.  The  only  thing 
different  about  the  yards  in  dispute  was  that  the  employees 
were  governed  by  yard  rules  of  a  different  agreement  than 
that  applicable  to  the  closed  yards  and  that  the  employees 
were  taken  from  the  seniority  lists  of  road  employees.  The 
carrier  considered  the  service  at  all  of  the  yards  in  question 
to  be  yard  service.  The  Mediation  Board  ruled  that  the 
employees  performing  yard  service  in  the  yards  in  ques- 
tion were  eligible  voters  even  if  they  were  on  the  seniority 
lists  of  road  employees.  The  Mediation  Board  distinguished 
certain  cases  cited  to  it  in  language  equally  applicable  to 
distinguish  the  case  at  bar  from  the  ones  cited  by  SUNA 
as  follows: 

"The  files  in  each  of  the  above  cases  have  been  ex- 
amined. It  was  noted  that  in  each  and  every  one  of 
these  cases,  the  list  of  eligible  voters  was  established 
by  agreement  between  the  organizations  without  the 
necessity  of  the  Board  passing  upon  any  such  questions 
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as  those  raised  by  the  ORC  in  the  present  eases.  Tt  was 
further  noted  in  tliis  examination  oi'  tlie  above  files 
tliat  tlie  crews  referred  to  by  the  ORG  are  those  per- 
forming switching  at  intermediate  points  and  locations 
where  no  yard  crews  are  regularly  assigned.  Such 
crews  have  always  been  considered  to  be  in  road  serv- 
ice, some  of  them  on  certain  roads  being  referred  to 
as  road  switchers,  roustabouts,  or  road  dodgers,  and 
in  the  main,  those  crews  are  paid  local  freight  rates. 
In  some  few  cases,  by  negotiated  agreement,  crews  per- 
forming such  service  receive  yard  rates,  but  they  are 
still  considered  to  be  in  road  service.  This  situation 
applies  particularly  to  the  crews  working  out  of  Will- 
bridge,  on  the  Spokane,  Portland  &  Seattle  Railway." 

The  foregoing  cases  of  the  Mediation  Board  which  SUNA 
cited  in  its  Petition  exemplify  the  authority  of  the  Media- 
tion Board  to  resolve  issues  of  craft  lines,  issues  which  are 
essentially  inter-union  rather  than  company-union  in  na- 
ture. All  employees  of  the  craft  are  to  be  eligible  to  vote 
for  the  representative  of  the  craft.  The  agreement  of  BRT 
and  SUNA  on  eligible  employees  for  the  1964  election  of 
yard  service  emijloyees  did  not  include  the  employees  at 
City  of  Industry  and  elsewhere.  The  Mediation  Board  ac- 
cepted the  agreement  of  the  competing  unions.  No  conten- 
tion was  made  that  the  work  at  City  of  Industry,  at  Warm 
Springs,  at  Medford,  at  Gerlinger,  or  at  Woodburn  was 
yard  work  within  the  craft  of  yard  service  employees. 
SUNA  is  estopped  from  contending  it  now,  and  SUNA  is 
in  tlie  wrong  forum  to  urge  the  point  anyway.  As  SUNA 
points  out  on  page  2  of  its  Petition,  crafts  cannot  be  altered 
by  agreement  with  the  carrier.  It  follows  that  SUNA  can- 
not expand  its  jurisdiction  at  the  expense  of  BRT  and 
ORC&B  by  a  Section  6  notice  seeking  the  agreement  of 
Southern  Pacific. 
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III. 

THE  FREEDOM  OF  EMPLOYMENT  OF  ROAD  AND  YARD  SERVICE 
EMPLOYEES  HAS  DECREASED  OVER  THE  YEARS.  IT  HAS 
DECREASED  MOST  RAPIDLY  SINCE  RIVAL  UNIONS  REPRE- 
SENTED THE  CRAFTS. 

Tlie  rriH'doiii  of  employees  to  secure  work  and  the  free- 
dom of  8outliern  Pacific  to  assign  them  to  work  largely 
depends  upon  the  seniority  provisions  of  the  collective  bar- 
gaining agreements.  Only  employees  with  seniority  in  the 
craft  of  yardmen  can  seek  the  work  of  the  craft,  and  only 
employees  with  seniority  in  the  craft  can  be  assigned  to  the 
work  of  the  craft. 

Only  furloughed  employees  of  one  craft  can  work  in  an- 
other craft  on  a  temporary  basis.  When  recalled  to  their 
principal  craft,  they  must  elect  to  go  back  to  it  and  give 
up  the  seniority  on  tlie  other  or  remain  and  relinquish 
seniority  on  their  former  craft.  Generally,  employees  are 
not  able  to  hold  seniority  in  two  crafts  simultaneously  if 
work  is  available  to  them  in  both.  The  exception  to  this  rule 
is  in  crafts  which  are  related  promotionally.  For  example, 
a  brakeman  who  has  been  promoted  to  a  conductor  retains 
his  brakeman  seniority  and  may  alternate  working  as  a 
brakeman  and  conductor  depending  on  the  need  for  his 
service. 

The  rights  of  employees  to  work  in  road  and  yard  serv- 
ice are  covered  in  the  respective  union  agreements.  Even 
after  SUNA  became  representative  of  the  yardmen,  a  fur- 
loughed brakeman  could  work  in  yard  service  if  the  work 
was  available.  When  recalled  to  a  brakeman's  position  he 
had  to  elect  whether  to  return  and  relinquish  whatever  yard 
seniority  he  had  acquired  or  remain  in  yard  service  and 
relinquish  his  road  seniority.  Likewise,  a  furloughed  switch- 
man could  work  in  road  service  and  make  the  same  elec- 
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tion  upon  being  recalled  to  yiird  service.  ( See  SUNA  agree- 
ment, Art.  23,  Section  (a) — Exhibit  B  to  Mr.  Sclionip's 
Affidavit  and  BRT  agreement.  Art.  47,  Section  (a) — Exhibit 
C  to  Mr.  Schomp's  Affidavit.)  As  both  the  SUNA  and  BRT 
agreements  specify  in  the  above-cited  Articles,  but  for 
this  temporary  transfer  from  one  service  to  the  other,  yard- 
men will  not  have  any  rights  in  train  service  and  trainmen 
will  not  have  any  rights  in  yard  service. 

The  answer  to  question  number  one  on  page  2  of  the 
Court's  order  is  no,  with  the  exception  of  the  employee 
who  has  Ijeen  furloughed  as  discussed  above.  Even  this 
exception  is  in  doubt  today,  for  SUNA  has  submitted  a 
case  to  the  First  Division  of  the  National  Railroad  Adjust- 
ment Board  under  Section  3  of  the  Railway  Labor  Act, 
45  U.S.C.  153,  contending  that  as  Article  23,  Section  (a), 
now  reads  (it  was  amended  in  1959),  Southern  Pacific  is 
in  breach  of  the  SUNA  agreement  if  it  even  goes  so  far 
as  to  hire  a  furloughed  brakeman  (who  continues  to  retain 
his  seniority  as  brakeman)  to  work  temporarily  in  yard 
service.  SUNA's  position  is  that  rather  than  hire  a  Southern 
Pacific  brakeman  who  is  not  working  to  fill  a  vacant  yard 
position.  Southern  Pacific  must  hire  a  new  employee.  South- 
ern Pacific  is  contesting  this  position  of  SUNA.  It  appears 
that  because  of  the  keen  rivalry  between  SUNA  and  BRT, 
SUNA  does  not  want  any  BRT  men  working,  even  tem- 
porarily, in  the  yards  where  SUNA  represents  the  men." 
The  SUNA's  position  as  stated  on  page  8  of  its  submission 
reads  in  part  as  follows : 

"It  is  the  employes'  position  in  this  case  that  the  car- 
rier improperly  permitted  brakemen  to  work  in  Los 
Angeles  Yard  at  times  and  dates  of  claim;  that  there 

8.  A  copy  of  SUNA's  submission  to  the  First  Division  NRAB 
and  of  Southern  Pacific's  submission  are  in  Appendix  E.  The  list 
of  brakemen  used  about  which  the  dispute  is  raised  has  been  omitted 
from  each  submission  for  brevity. 
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was  no  ])rovision  in  the  yard  agreement  to  jiermit  the 
use  of  siu'li  employes,  account  such  ijermissive  rides 
had  been  removed  from  the  yard  agreement  some  five 
(5)  months  previous;  (see  employes  facts) ;  therefore, 
the  use  of  the  brakemen  as  switchmen  in  yard  service 
violated  the  provisions  of  the  yard  agreement  hereto- 
fore reproduced.  Accordingly,  the  claims  should  be 
sustained  in  line  with  binding  yard  settlements  and 
Special  Board  Awards  applicable  to  circumstances 
where  brakemen  are  used  in  yard  service." 

The  foregoing  quotation  demonstrates  why  road  em- 
ployees would  be  totally  displaced  at  City  of  Industry  if 
SUNA  obtains  jurisdiction  over  it  and  has  its  agreement 
apply  as  demanded. 

Southern  Pacific's  position  as  stated  on  pages  7,  8  and 
9  of  its  submission  is  as  follows: 

"The  above-named  individuals  had  been  in  service 
with  carrier  as  brakemen  (for  less  than  two  weeks  in 
most  instances  and  prior  thereto  with  the  Union  Pacific 
Railroad),  but  because  of  insufficient  work  as  brake- 
men  tliey  were  cut  otT  from  such  service  and  were  then 
reemployed  by  carrier  as  switchmen  at  Los  Angeles 
Yard.  When  carrier  again  needed  additional  brakemen, 
the  above-named  individuals  had  the  option  of  continu- 
ing in  carrier's  service  as  switchmen,  with  seniority  as 
such  from  date  so  established  following  their  employ- 
ment as  switchmen,  foregoing  any  rights  they  may  have 
had  under  the  agreement  covering  carrier's  trainmen, 
represented  by  the  Brotherhood  of  Railroad  Trainmen ; 
or,  resigning  as  switchmen,  thereby  terminating  their 
seniority  and  status  as  such  under  provisions  of  the 
current  agreement  and  accepting  service  as  brakemen. 
Each  of  the  above  named  accepted  the  latter  option 
as  of  March  16,  1960." 

"No  switchman  at  Los  Angeles  Yard  was  deprived  of 
his  seniority  rights  or  exercise  thereof  as  a  result  of 
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service  performed  by  Switohinen  Albrecht,  Endei-le, 
Gallagher,  Hollis,  ]\[oore,  Richcreek,  Roberts  and 
Spainhower  on  the  various  dates  here  involved.  Those 
individuals  were  employed  by  carrier  as  switchmen  on 
the  respective  dates  shown  in  paragraph  3  of  'Carrier's 
Statement  of  Facts'  and  they  established  seniority  as 
switchmen  at  Los  Angeles  as  of  their  first  day  of  com- 
pensated service  as  such,  in  the  same  manner  as  any 
other  person  newly  enqjloyed  by  carrier  for  service  as 
switchman  at  that  point.  They  were  used  as  switchmen 
on  dates  of  this  claim  in  accordance  with  their  acquired 
seniority  as  switchmen  and  their  resultant  standing  on 
the  extra  board  for  such  service,  or  on  regular  assign- 
ments acciuired  through  exercise  of  such  seniority,  in 
strict  compliance  with  all  applicable  provisions  of  the 
current  agreement  and  in  the  same  manner  as  any  other 
newly  employed  switchman.  Their  status  with  relation 
to  other  switchmen  in  Los  Angeles  Yard  was  no  dif- 
ferent than  the  status  of  any  other  newly  employed 
switchman  and  their  use  for  service  at  the  various 
times  and  dates  specitied  in  this  claim,  being  imder  the 
same  conditions  and  agreement  provisions  applicable  to 
any  person  newly  employed  by  carrier  as  switchman, 
was  thus  without  prejudice  to  the  rights  of  any  other 
switchman  in  Los  Angeles  Yard.  In  this  connection  the 
Board's  attention  is  directed  to  claims  involving  a 
similar  issue  that  were  denied  by  this  Board  without 
aid  of  a  referee  in  Awards  17653  and  18275." 

In  short,  road  employees  do  not  have  freedom  to  work  in 
dosed  yard  territory  and  yard  employees  do  not  have  free- 
lom  to  work  in  road  territory.  Their  respective  seniority  and 
igreement  provisions  prohibit  it  except  in  cases  of  emer- 
gency. For  the  same  reason  tliat  they  cannot  voluntarily  go 
)ack  and  forth,  Southern  Pacitic  cannot  mix  their  assign- 
ncnts.  They  remain  permanently  in  one  or  the  other  of  the 
;rafts,  and  the  only  way  to  change  is  by  giving  up  accrued 
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seniority  in  one  craft  and  starting  at  the  bottom  of  the 
seniority  list  of  the  other. 

Question  number  two  on  page  two  of  tlie  Court's  Order  is 
partially  answered  above.  The  unions  (BRT  and  SUNA) 
have  bargained  with  Southern  Pacific  with  regard  to  the  men 
in  the  craft  each  represents  leaving  that  craft  and  returning 
after  working  in  the  other  craft.  Because  of  the  clarity  of  the 
craft  line  already  discussed  herein,  there  is  no  concept 
analogous  to  "pursuit  of  their  craft,  whether  within  or 
without  closed  yards"  (p.  2  of  Court's  Order).  Seniority  is 
geographically  defined  within  the  craft.  The  limits  of  the 
craft  are  understood,  and  hence  there  is  no  mobility  that 
would  call  for  pursuit  in  and  out  of  closed  yards.  As  dis-  . 
cussed  in  the  principal  briefs  already  filed  by  appellants,  one  ' 
craft  cannot  bargain  about  the  work  of  another,  and  hence 
SUNA  cannot  bargain  about  yardmen  working  in  road  ter- 
ritory, and  BRT  and  ORC&B  cannot  bargain  about  their  | 
men  working  in  established  yards  (closed  yards).  The  right 
to  perform  work  does  not  flow  over  or  across  the  geograph- 
ical craft  lines.  The  nature  of  the  work  is  essentially  the 
same  on  both  sides  of  the  line.  It  is  done  by  the  craft  of  em- 
ployees on  the  side  of  the  line  where  the  work  is  located. 

The  location  of  Southern  Pacific's  customers  is  deter- 
mined by  those  customers.  The  rail  service  to  and  for  those 
customers  is  done  where  it  must  be  done  to  give  them  the 
most  efficient  and  economical  transportation  service  as  com- 
mon sense  would  dictate  and  as  the  National  Transporta- 
tion Policy  requires,  49  U.S.C,  preceding  §  1.  A  corporation 
having  many  plants  requiring  rail  service  will  locate  some 
in  road  and  some  in  yard  territory  according  to  its  own 
best  interests.  If  rail  crews  and  crafts  obtained  some  sort 
of  proscriptive  right  to  each  customer  of  Southern  Pacific 
there  could  be  no  yard-road  craft  distinction.  The  result 
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vould  be  chaos.  Crews  would  clop;  the  railroad  trying  to  get 
0  the  switching  points  they  "owned".  The  only  practical 
vay  to  separate  the  road  and  yard  crafts  is  on  a 
geographic  basis,  and  this  is  the  way  it  is  done.  As  the 
leport  of  the  Presidential  Railroad  Commission  sympa- 
hetieally  indicates,  the  railroads  have  long  been  trying  to 
•educe  the  inefficiency  caused  by  the  geographical  division 
)y  making  the  line  less  inflexible. 

From  the  railroad's  standpoint,  it  would  be  best  if  there 
vere  no  craft  distinction  between  road  and  yard  service.  On 
he  other  hand,  SUNA  now  has  pending  Section  (i  notices 
not  involved  in  this  case)  wliich  would  further  restrict 
iiouthern  Pacific  in  the  jjerformance  of  its  switching  work. 
Dhe  demands  ask  for  a  rule  restricting  road  crews  in  the 
performance  of  their  normal  work  in  yards  and  at  the  same 
ime  requiring  all  switching  work — much  of  which  for  pur- 
)0ses  of  efficiency  is  performed  in  road  territory — to  be 
lone  only  in  the  closed  (established)  yards.  Thus,  even  to- 
lay  in  spite  of  the  recommendations  of  the  Presidential 
^lailroad  Commission,  SUNA  is  directing  its  efforts  to 
■educe  further  the  amount  of  freedom  of  employment  that 
still  exists  between  the  road  and  yard  crafts. 

TV. 

\RTICLE  10  OF  THE  SUNA-SOUTHERN  PACIFIC  AGREEMENT 
IS  NOT  APPLICABLE  TO  THIS  CASE  BECAUSE  (a)  THERE 
IS  NO  QUESTION  OF  FACILITATING  INDUSTRIAL  DEVELOP- 
MENT, (b)  THE  CARRIER  DOES  NOT  WANT  TO  CHANGE 
SWITCHING  LIMITS,  AND  (c)  NO  YARD  CREWS  ARE 
EMPLOYED  AT  THE  LOCATIONS  IN  QUESTION. 

In  response  to  question  number  three  of  the  Court,  Article 
LO  of  SUNA's  agreement  and  the  corresponding  articles  of 
:he  other  agreements  (Article  44,  section  (e)  of  the  BRT 
agreement  and  Article  48,  section  (c)  of  the  ORC&B  agree- 
ment) have  no  significance  or  relevance  to  this  case. 
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To  date,  Southern  Pacific  has  used  these  procedures  to 
extend  switching  limits  on  two  occasions.  It  extended  the 
switching  limits  in  one  yard  less  than  one-half  mile  and  in 
another  by  slightly  more  than  a  mile.  While  in  both  cases  no 
road  switching  work  of  any  kind  was  brought  within  switch- 
ing limits,  certain  territory  formerly  within  the  geographic 
area  of  road  territory  was  brought  within  the  limits  of  the 
particular  closed  yard  involved.  The  extensions  were  merely 
to  improve  the  handling  of  the  work  already  being  done  in 
the  yards,  in  other  words,  to  make  more  room  in  the  closed 
yards. 

The  reference  of  SUNA  on  page  3  of  its  Petition  to  the 
Presidential  Railroad  Commission's  comment  that  collective 
bargaining  in  this  area  was  "working  well"  refers  not  to  es- 
tablishing new  closed  yards  and  defining  their  boundaries  as 
inferred  by  SUNA.  Instead  it  refers  to  extending  switching 
limits  of  existing  closed  yards  under  the  terms  of  Article  10. 
The  foregoing  extensions  on  Southern  Pacific  neither  al- 
tered existing  road  service  or  yard  service  nor  did  it  estab- 
lish any  new  service.  The  Commission  said,  "The  machinery 
provided  for  the  extension  of  switching  limits  has  been 
working  well"  (Appendix  B,  p.  176). 

Article  10  could  not  be  used  to  establish  a  closed  yard 
at  City  of  Industry.  This  is  in  response  to  the  third  ques- 
tion of  the  Court.  There  are  several  reasons  for  the  answer. 
First,  the  procedures  of  Article  10  are  for  the  Southern 
Pacific's  benefit.  They  may  be  invoked  "where  an  individual 
carrier  .  .  .  considers  it  advisable  to  change"  the  existing 
switching  limits  (section  (b)).  Southern  Pacific  does  not 
consider  any  change  advisable  in  any  situation  referred 
to  in  this  case.  The  purpose  of  the  rule  is  to  provide  an 
avenue  by  which  the  carrier  can  enlarge  a  closed  yard  in 
order  to  achieve  efficiency  in  the  performance  of  industrial 
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and  other  types  of  switching  service  (section  (a)).  There 
is  no  question  but  that  the  switching  provided  by  road  crews 
at  City  of  Industry  and  the  other  locations  is  both  efficient 
and  adequate.  Hence  Article  10  cannot  be  relevant  on  this 
basis. 

The  purpose  of  the  procedure  of  Article  10  was  to  take 
care  of  the  situation  where  the  carrier  needed  more  room 
for  switching  and  where  an  industry  located  outside  of 
switching  limits  was  close  enough  to  receive  and  needed 
to  receive  the  service  of  yard  crews.  Perhaps  it  needed  more 
frequent  switching  than  road  crews  in  that  territory  could 
provide.  In  such  a  case  the  carrier  miglit  want  to  be  able 
to  send  yard  crews  beyond  existing  .switching  limits  to  do 
the  work.  This  would  infringe  on  the  work  of  road  crews  in 
whose  territory  the  industry  was  located.  But  the  carrier 
could  switch  neiv  industries  with  yard  crews  within  four 
miles  of  the  switching  limits.  The  right  to  extend  the  limits 
to  reach  a  nearby  old  industry  thus  avoided  the  obvious 
unfairness  in  service  to  the  old  industry.  Southern  Pacific 
has  never  attempted  to  invoke  Article  10  to  change  switch- 
ing limits  in  a  manner  that  would  infringe  upon  the  work 
of  road  crews.  Its  two  changes  have  been  to  improve  the 
operations  within  the  yard  rather  than  to  reach  an  industry 
with  yard  crews.  Second,  Article  10  is  for  changing  switch- 
ing limits  at  points  where  yard  crews  are  employed.  It  is 
not  for  establishing  new  switching  limits.  The  discussion 
of  this  point  by  the  Presidential  Railroad  Commission 
speaks  in  terms  of  "extending  switching  limits".  As  a  prac- 
tical matter,  Article  10  would  be  used  for  change  in  the 
manner  of  extension  rather  than  contraction  of  the  limits. 
But  in  no  event  would  it  be  used  to  establish  switching 
limits  where  crews  would  have  to  be  employed.  It  speaks  in 
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terms  of  changing  "existing  switching  limits  where  yard 
crews  are  employed". 

Third,  the  Article  is  not  intended  to  be  used  at  locations 
where  no  yard  crews  are  employed  (section  (d)).  No  yard 
crews  are  employed  at  City  of  Industry  or  anywhere  near- 
by. Section  (b)  is  specifically  limited  to  locations  "where 
yard  crews  are  employed".  Article  10  does  not  provide  a 
procedure  for  establishing  a  new  closed  yard.  This  is  made 
clear  in  Section  (d). 

If  SUNA  argues  that  it  merely  intends  to  extend  the  Los 
Angeles  switching  limits  to  enclose  City  of  Industry  it  would 
be  an  extension  of  more  than  13  miles  (the  lowest  figure  in 
the  record  TR  49).  If  the  Oakland  switching  limits  are 
extended  to  Warm  Springs  it  would  be  at  least  21  miles 
(TR  156).  The  idea  of  such  a  huge  extension  is  ridiculous 
because  the  extension  merely  to  get  at  the  switching  work 
at  City  of  Industry  and  Warm  Springs  would  necessarily 
swallow  up  all  intervening  road  territory  which  includes 
many  other  places  where  road  crews  switch  and  perform 
allied  services.  It  would  greatly  encumber  the  efficiency 
of  rail  operations.  The  concept  of  extending  existing  switch- 
ing limits  as  opposed  to  making  the  locations  in  question 
separate  closed  yards  has  never  been  injected  or  urged  as 
an  intention  of  SUNA's  demands. 

The  prayer  of  SUNA's  complaint  initiated  this  litiga- 
tion by  seeking  relief  to  restrain  Southern  Pacific  from 
switching  "at  the  place  and  yard  located  on  Southern 
Pacific's  Los  Angeles  Division  named  'La  Puente'  and 
sometimes  called  'City  of  Industry' "  except  by  agreement 
with  SUNA  (TR  11).  It  was  the  establishment  of  yard 
switching  service  at  the  specific  location  and  not  all  inter- 
vening mileage  to  the  next  closed  yard  that  was  put  in  issue 
be  SUNA's  demand.  The  complaint  was  supported  by  an 
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affidavit  ol'  IMr.  Zies  wliicli  further  defined  what  SUNA 
iiR'ant  by  the  place  and  yard  called  City  of  Industry.  The 
affidavit  refers  in  some  detail  to  a  map  of  the  jjresent  and 
l)roposed  facilities  at  City  of  Industry  (TR  27).  It  was  at 
City  of  Industry,  not  at  other  unidentified  intervening  loca- 
tions, that  SUNA  Avas  seeking  to  obtain  the  right  to  have 
the  switching  under  its  jurisdiction  and  agreement. 

SUNA's  demands  w^ould  become  even  more  outlandish  if 
they  were  construed  to  extend  existing  limits  because  with  a 
few  more  similar  demands  the  entire  railroad  could  become 
yard  territory.  The  road  service  craft  would  be  totally  elimi- 
nated. While  it  may  be  desirable  from  the  railroad's  stand- 
point to  have  one  instead  of  two  crafts  doing  the  work, 
SUNA  cannot  by  serving  Section  6  demands  force  the 
Southern  Pacific  to  bargain  about  reducing  and  eventually 
eliminating  the  jurisdiction  of  the  road  service  craft.  The 
jurisdiction  of  the  crafts  and  the  respective  unions  can  only 
be  altered  by  the  Mediation  Board  through  elections  and 
certifications.  Southern  Pacific  cannot  take  it  away  by  agree- 
ment with  SUNA.  If  SUNA  could  compel  bargaining  on  its 
demands,  the  road  craft  could  by  the  same  tactics  endeavor 
to  eliminate  the  craft  of  yardmen.  The  conflicting  demands 
would  cause  a  jurisdictional  dispute  of  tremendous  magni- 
tude. (The  likelihood  of  a  strike  to  enforce  the  demands  if 
held  lawful  needs  no  elaboration.)  Where  one  craft  begins 
and  another  ends  is  clearly  within  the  province  of  the 
National  Mediation  Board  as  the  Court's  opinion  has  already 
stated.  If  any  change  is  to  be  made  in  the  jurisdiction  of 
road  and  yard  crafts  already  defined  by  the  Mediation 
Board,  such  change  must  be  made  by  the  Board. 

There  are  no  yard  crews  at  City  of  Industry  or  at  the 
other  locations  in  cjuestion  so  Article  10  (other  than  section 
(d))  has  no  significance  or  relevance  to  this  case.  Southern 
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Pacific,  even  if  it  so  desired,  cannot  and  could  not  use  the 
procedures  of  Article  10  to  make  City  of  Industry  a  closed 
yard,  and  ST^NA  cannot  bargain  about  transferring  City 
of  Industry  from  the  agreements  and  jurisdiction  of  BRT 
and  ORC&B  to  tluit  of  SUNA. 

CONCLUSION 

When  the  Court  rendered  its  oi)inion  the  following  facts 
were  and  they  continue  to  be  undisputed : 

1.  There  are  no  issues  of  fact  in  the  record. 

2.  The  separation  of  the  crafts  having  jurisdiction 
over  yard  work  and  road  work  is  a  geographical 
line. 

3.  The  parties  all  understand  where  the  line  is  and 
have  defined  it  in  their  agreements. 

4.  City  of  Industry  and  the  other  locations  in  question 
are  in  road  territory. 

5.  City  of  Industry'  and  the  other  locations  in  question 
are  not  in  any  way  covered  by  or  subject  to  the 
jurisdiction  of  SUNA  or  its  agreement  with  South- 
ern Pacific. 

6.  Said  locations  are  covered  by  and  subject  to  the 
jurisdiction  of  BRT  and  ORC&B  and  their  agree- 
ments with  Southern  Pacific. 

7.  The  use  of  road  crews  at  said  locations  to  do  sAvitch- 
ing  and  allied  work  under  the  BRT  and  ORC&B 
agreements  does  not  in  any  way  breach  the  agree- 
ment between  SUNA  and  Southern  Pacific. 

The  most  complete  treatment  of  the  fact  of  the  case  perti- 
nent to  the  Court's  Order  is  found  in  the  Affidavit  of  Mr, 
K.  K.  Schomp  (TR  45). 

In  response  to  the  Court's  Order,  Southern  Pacific  herein 
has  made  the  following  additional  points: 
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1.  Road  and  yard  crews  cannot  intermingle  or  share 
tlie  worlc  of  switching  and  allied  service  at  a  loca- 
tion where  yard  crews  are  not  employed.  For  SUNA 
to  take  over  City  of  Industry  or  elsewhere  would 
automatically  eliminate  the  road  crews  from  switch- 
ing at  the  location. 

2.  Article  10  is  not  relevant  to  this  case  (except  sec- 
tion (d))  because  at  all  locations  in  question  no 
yard  crews  are  employed.  Article  10  cannot  be  used 
to  establish  new  closed  yards  in  what  is  now  road 
territory. 

3.  The  employees  of  each  craft  Imve  practically  no 
freedom  to  work  or  be  assigned  in  the  other  craft 
except  when  furloughed  and  this  exception  is  in 
dispute  with  SUNA.  Neither  craft  can  work  in  the 
territory  of  the  other  except  to  equalize  time  under 
Article  10,  section  (e)  (and  except  as  noted  in  foot- 
note 5  above). 

It  is  respectfully  submitted  that  the  Opinion  of  the  Court 
should  remain  as  written  in  disposition  of  this  case. 

William  R.  Denton 
W.  A.  Gregory 

65  Market  Street 

San  Francisco,  Calif.  94105 

Attorneys  for  Appellant 
Southern  Pacific  Company 


26 
CERTIFICATE  OF  COUNSEL 

I  certify  that,  in  connection  with  the  i:)reparation  of  this 
brief,  I  have  examined  Rules  18  and  19  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my 
opinion,  the  foregoing  brief  is  in  full  compliance  with  those 
rules. 

William  R.  Denton 
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Appendix  A 

Location 
Southern  Pacific  (Pacific  Lines)  Yards 


Wesfern-Coast  Division 

San  Joaquin  Division 

I'ort  Costa 

Stockton 

Suisun 

Tracy 

Oakland 

Fresno 

San  Francisco 

Bakersfield 

San  Jose 

Mojave 

Watsonville  Jet. 

Sacramento-Salt  Lake 

Los  Angeles  Division 

Division 

Colton 

Gerber 

Indio 

Roseville 

Los  Angeles 

Sacramento 

Santa  Barbara 

Sparks 

San  Luis  Obispo 

Carlin 

Portland-Shasta  Division 

Tucson-Rio  Grande 

Brooklyn 

Division 

Salem 

Yuma* 

Albany 

Phoenix 

Eugene 

Tucson 

Roseburg 

Nogales 

Coos  Bay 

El  Paso 

Corvallis 

Tucumcari 

Klamath  Falls 

Douglas 

Dunsmuir 

Bisbee 

Weed 

Ashland 

*Undcr  jurisdiction  of  Los  Angeles  Superintendent. 
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Appendix  B 

Chapter  12 

Combination  of  Rood  and  Yard  Service 

The  Proposals 

The  Carriers  propose  the  elimination  of  prohibitions  or 
restrictions  on  the  following  activities : 

(1)  Use  of  passenger  crews  to  perform  switching  or 
station  work  in  connection  with  the  cars  of  their  own 
trains  or  to  handle  "light"  engines  of  their  own  trains. 

(2)  Use  of  road  crews  in  other  than  passenger  serv- 
ice to  perform  any  and  all  switching  and  station  work 
and  to  handle  light  engines  of  their  own  trains. 

(3)  Use  of  yard  crews  to  perform  road  work,  or  to 
perform  work  outside  of  switching  limits. 

(4)  Right  of  management  to  designate  or  change 
switching  limits  or  to  establish  or  abolish  yard  or 
hostling  service  assignments. 

The  proposal  contemplates  the  elimination  of  arbitraries, 
special  or  constructive  allowances  or  penalty  pa>anents  to 
any  employee,  or  class  or  grade  of  employees,  when  road  or 
yard  crews  perform  any  of  the  above  described  work. 

The  Carriers'  proposal  would  establish  a  rule  to  provide 
that: 

(1)  Passenger  crews  would  be  required  to  perform 
any  and  all  switching  and  station  work  in  connection 
with  cars  of  their  own  trains  that  might  be  required  of 
them  at  their  initial  and  final  terminals  and  at  all  inter- 
mediate points. 

(2)  Road  crews  in  other-than-passenger  service 
would  perform  any  and  all  sAvitching  and  station  work 
as  might  be  required  of  them  at  their  initial  and  final 
terminals  and  at  all  intermediate  points,  including  the 
handling  of  "light"  engines  of  their  own  trains,  whether 
or  not  such  switching  and  station  work  was  in  connec- 
tion with  cars  of  their  own  trains. 
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(3)  When  switching  or  station  work  is  performed 
by  road  crews  as  provided  in  (1)  and  (2)  al)0ve,  such 
work  would  Ije  [1^7]  paid  for  as  ]3art  of  tlie  road  day 
or  trip  and  additional  compensation  for  such  work 
would  not  be  paid  under  road,  yard  or  hostling  rules 
and  regulations.  These  provisions  would  apply  whether 
or  not  yard  crews,  yard  men,  or  hostlers  are  on  duty 
when  and  where  the  work  is  performed. 

(4)  Yard  crews  would  be  required  to  perform  both 
road  and  yard  service  and  would  also  be  required  to 
perform  service  outside  of  established  switching  limits. 
Where  such  service  is  performed  by  a  yard  crew  the 
work  would  be  paid  for  as  part  of  the  yard  day  or  tour 
of  duty  and  additional  compensation  would  not  be  paid 
for  such  work  under  either  road  or  yard  rules  and 
regulations.  These  provisions  would  apply  whether  or 
not  road  crews  are  available  when  and  where  the  work 
is  performed. 

(5)  Yard  crews,  yard  men,  or  hostlers  would  not  be 
entitled  to  any  penalty  pay  when  road  crews  perform 
switching  or  station  work  or  handle  the  light  engines  of 
their  own  trains;  nor  would  road  crews  be  entitled  to 
any  penalty  pay  when  yard  crews  perform  road  work 
or  perform  service  beyond  switching  limits  as  provided 
in  (4)  above. 

(6)  Management  would  have  the  exclusive  right  to 
designate  and  change  switching  limits,  and  to  establish 
or  abolish  yard  and  hostling  service  and  yard  and  hos- 
tling  service  assignments. 

The  Organizations  propose  that  further  combination  of 
road  and  yard  service  be  prohibited. 

Discussion 

A.    Nature  of  the  Issue 

In  our  discussion  of  the  basis  of  pay  proposals  we  indi- 
cated that  there  are  entirely  separate  and  distinct  methods 
of  compensating  employees  engaged  in  road  service  and  of 
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compensating  employees  engaged  in  yard  service.  In  addi- 
tion to  the  distinction  in  method  of  compensation,  distinction 
has  evolved  with  respect  to  the  type  of  work  which  may 
properly  be  performed  by  employees  in  the  one  class  of 
service  as  opposed  to  employees  engaged  in  the  other.  At  the 
present  time,  mainly  as  a  result  of  rulings  by  the  Director 
General  of  Railroads,  arbitration  awards  and  interpreta- 
tions of  collective  bargaining  agreements  by  various  rail- 
way labor  tribunals,  many  work  functions  are  held  to  be 
exclusively  within  the  "jurisdiction"  of  the  road  service  em- 
ployees and  others  within  the  "jurisdiction"  of  the  yard 
service  emiiloyees.  Thus,  a  line  of  demarcation  has  arisen 
between  the  two  services  which  may  not  be  crossed  by  the 
carriers  in  making  daily  work  assignments  without  incur- 
ring liability  for  penalty  payments.  It  is  this  line  of  demar- 
cation which  the  Carriers  seek  to  erase.  [168] 

Generally  speaking,  road  service  involves  the  movement 
of  trains  between  two  points  or  terminals.  Yard  service  in- 
volves the  movement  or  shunting  about  of  cars  to  put  a  train 
together  and  make  it  ready  for  the  road.  The  latter  is  com- 
monly referred  to  as  switching  service. 

Although  yards  vary  greatly  in  size,  purpose,  and  amount 
of  activity,  the  general  concept  of  a  yard  is  an  area  consist- 
ing of  a  system  of  tracks  within  defined  limits  for  the  mak- 
ing up  of  trains,  storage  of  cars,  or  other  purposes.  The 
term  "switching  limits"  is  generally  used  when  referring  to 
the  boundaries  within  which  yard  crews  may  perform  work. 
It  is  not  to  be  confused  with  the  term  "yard  limits".  The  two 
terms  are  not  synonymous.  Switching  limits,  having  once 
been  established  by  the  carriers  and  the  organizations,  can- 
not be  changed  except  by  agreement.  Yard  limits,  on  the 
other  hand,  are  designated  by  the  carrier  for  operational 
purposes  and  generally  they  can  be  changed  by  unilateral 
action  by  the  carrier. 
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The  typical  yard  service  employee,  as  we  have  iiointed  out 

earlier,  reports  for  duty  at  a  given  point  at  a  stated  time 

and  is  released  at  the  same  point  after  the  completion  of  his 

normal  8  hour  tour  of  duty. 

B.     The  Historical  Background 

In  the  very  early  days  of  railroading  there  was  little 
separation  of  the  two  classes  of  service.  In  this  respect  the 
following  remarks  appearing  in  a  study  appended  to  the 
1917  report  of  the  Eight-Hour  Commission  are  quite  per- 
tinent : 

In  earlier  days  before  separation  and  division  of  la- 
bor were  so  fully  recognized  in  railway  practice  as  at 
present,  a  single  crew  made  up  the  train  at  initial  ter- 
minal, took  it  over  the  road  and  put  it  away  at  its  desti- 
nation. This  practice  still  pertains  to  some  extent  in 
passenger  service. 

In  the  agreements  negotiated  by  the  Organizations  and  the 
Carriers  in  the  late  1890's  and  the  early  19U0's,  some  con- 
tained provisions  affecting  road  crews  working  in  yards 
and  yard  crews  working  on  line  of  road.  Where  those  agree- 
ments contained  clauses  with  respect  to  a  combination  of 
road  and  yard  service  in  one  assignment,  they  generally 
were  addressed  only  to  the  amount  of  compensation  which 
the  road  crew  would  receive.  In  rare  instances  provision 
was  made  for  yard  crews  performing  work  beyond  switch- 
ing limits.  An  interesting  example  of  this  is  to  be  found  in  a 
1910  IVfediation  Agreement  between  certain  Southeastern 
carriers  and  the  Brotherhood  of  Eailroad  Trainmen  which 
provided  that  yardmen  required  to  perform  service  outside 
of  switching  limits  would  be  paid  miles  or  hours,  whichever 
produced  the  greater  compensation  for  the  class  of  service 
performed  with  a  minimum  of  1  hour;  this  compensation 
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was  to  be  paid  [1(59]  in  addition  to  the  regular  yard  pay 

without  deduction  for  the  time  consumed  in  such  service. 

In  a  1913  arbitration  award  disposing  of  a  controversy 
between  the  Burlington  Railroad  and  both  the  Conductors 
and  Trainmen,  the  arbitrators  refused  to  grant  a  request  of 
the  employees  for  a  rule  providing  that  road  crews  be  given 
all  work  outside  yard  limits  and  that  yard  crews  not  be  run 
outside  yard  limits  except  in  cases  where  the  main  line  was 
blocked  and  there  were  no  traimnen  available.  That  award 
did,  however,  grant  a  rule  providing : 

At  points  where  yardmen  are  employed  and  are  at 
the  time  in  actual  service,  trainmen  will  not  be  required 
to  handle  trains  or  engines  to  or  from  yards  and  depots, 
nor  to  pick  up  or  set  out  cars,  nor  to  couple  or  un- 
eouj^le  air,  signal  or  steam  hose,  nor  to  couple  or  un- 
couple safety  chains,  nor  to  do  other  work  usually 
performed  by  car  men  where  car  inspectors  or  car 
repairers  are  employed. 

During  the  period  of  Government  control  of  the  railroads 
in  World  War  I  the  Director  General  issued  Supplement 
No.  25  to  General  Order  No.  27  under  date  of  December  15, 
1919,  which  provided  as  follows : 

ARTICLE  X.— ARBITRARIES  AND  SPECIAL 
ALLOWANCES 

(a)  Excepting  payments  under  rules  applying  to 
work  performed  at  initial  and  final  terminals,  and  to 
final  terminal  delays,  all  arbitraries  and  special  allow- 
ances applying  to  road  service  other  than  passenger, 
under  rules,  regulations,  or  practices,  which  conflict 
with  the  payment  of  single  time,  in  miles  or  hours,  from 
the  time  required  to  report  for  duty  until  released  from 
duty  at  the  end  of  the  trip  shall  be  eliminated. 

On  roads  where  no  rules  are  in  effect  covering  work 
performed  at  terminals,  the  practices  in  regard  to  the 
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character  of  work  permissible  or  duties  required  at 
terminals  are  not  to  be  extended. 

(b)  Where  the  special  pa\nnents  under  the  rules, 
regulations,  or  practices  which  are  retained  under  sec- 
tion (a)  have  been  allowed  independently  or  separately 
from  the  trip,  they  will  continue  to  be  so  allowed,  but 
at  the  former  rates. 

AETICLE  XX.— ARBITKARIES  AND  SPECIAL 
ALLOWANCES 

(a)  Where  it  has  been  the  practice  or  rule  to  pay  a 
yard  crew,  or  any  member  thereof,  arbitraries  or 
special  allowances,  or  to  allow  another  minimum  day 
for  extra  or  additional  service  performed  during  the 
course  of  or  continuous  after  end  of  the  regularly  as- 
signed hours,  such  practice  or  rule  is  hereby  eliminated, 
except  where  such  allowances  are  for  individual  service 
not  properly  within  the  scope  of  yard  service,  or  as 
provided  in  section  (b). 

(b)  Where  regularly  assigned  to  perform  service 
within  switching  limits,  yardmen  shall  not  be  used  in 
road  service  when  road  crews  are  available,  except  in 
case  of  emergency.  When  yard  crews  are  used  in  road 
service  under  conditions  just  referred  to,  they  shall  be 
paid  miles  or  hours,  whichever  is  the  [170]  greater, 
with  a  minimum  of  one  hour,  for  the  class  of  service 
performed,  in  addition  to  the  regular  yard  pay  and 
without  any  deduction  therefrom  for  the  tune  consumed 
in  said  service. 

This  directive  although  captioned  "Arbitraries  and  Spe- 
cial Allowances"  clearly  affected  the  combination  of  road 
and  yard  service  and  it  appears  to  be  the  first  national  rule 
on  the  matter.  Despite  the  Carriers'  assertion  that  the  pro- 
nouncements of  the  Director  General  gave  no  credance  to  a 
real  separation  between  the  two  services,  it  is  implicit  in  the 
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language  of  this  General  Order  that  the  Director  General 

recognize  some  separation. 

From  1918  to  date,  the  road-yard  issue  has  been  dealt  with 
on  a  number  of  occasions  by  various  tribunals  concerned 
with  the  interpretation  of  railroad  collective  bargaining 
agreements.  Keference  to  a  few  of  their  awards  will  suffice 
to  indicate  how  the  current  concepts  with  respect  to  the 
separation  between  the  two  services  developed. 

Railway  Adjustment  Board  No.  1  in  a  1918  award  held 
that  yard  limit  boards  could  not  be  moved  by  management  if 
a  question  of  compensation  was  involved.  In  another  award 
that  Board  said  that  it  did  not  countenance  the  extension  of 
the  practice  of  using  road  crews  to  do  yard  work  or  using 
crews  to  perform  other  service  after  the  completion  of  their 
day's  work,  or  the  practice  of  requiring  road  crews  to  do  ex- 
cessive switching  at  terminals.  In  still  another  case  the 
Board  sustained  a  claim  for  a  minimum  day's  pay  in  road 
service  in  addition  to  the  day's  pay  for  yard  service  when  a 
yard  crew  was  assigned  to  a  road  trip  during  the  course  of 
its  tour  of  duty. 

The  Eailroad  Labor  Board  (1920-26)  decided  a  case  in 
which  it  held  that  a  road  brakeman  was  entitled  to  an  addi- 
tional day  at  yard  rates  when  he  performed  some  switching 
work  upon  arrival  at  his  terminal.  In  another  ease  it  held 
that  a  yard  crew  was  entitled  to  be  paid  a  minimum  day  be- 
cause a  road  crew  made  up  its  own  train  on  a  holiday  when 
the  yard  crew  assignment  was  annulled. 

In  1938  the  First  Division  of  the  National  Railroad  Ad- 
justment Board  issued  an  award  which  has  been  often  cited 
in  subsequent  decisions  of  that  Board.  In  its  findings  the 
Board  set  forth  its  view  with  respect  to  pa^^nents  due  when 
a  road  crew  was  required  to  perform  yard  service  or  a  yard 
crew  was  required  to  perform  road  service.  The  following 
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language  of  this  Board  appearing  in  its  findings  in  that  ease 
quite  accurately  reflects  the  current  flunking  of  the  Board: 
As  stated  in  Award  No.  3110  this  Division  has  held 
scores  of  times,  in  substance,  that,  in  the  absence  of 
schedule  or  special  agreement,  road  and  yard  work 
may  not  be  combined  in  one  assignment  without  incur- 
ring liability : 

(a)  to  the  men  performing  the  work,  for  a  mini- 
mimi  day  in  each  capacity ;  and 

(b)  to  men  available  but  not  used,  entitled  by 
seniority  to  the  work  and  denied  the  right  to  perform 
it,  the  attendant  pay  of  the  work.  [171] 

The  matter  is  one  of  much  gravity  because  a  failure 
to  recognize  or  observe  the  principles  involved  may  and 
has  resulted  in  recjuiring  payment  of  two  extra  days 
pay  for  a  few  minutes  work,  i.e.,  to  the  man  who  per- 
forms it.  one  day  for  his  regular  work  and  an  extra 
minimum  day  for  the  additional  work  and  a  minimum 
day  to  the  man  denied  the  work. 

The  reasons  are  simple;  as  to  the  first  man  (the  one 
who  performed  the  work)  the  schedules  contain  sepa- 
rate articles  governing  road  and  yard  work  and  as  to 
each  a  basic  day  is  provided  of  eight  hours  or  less,  100 
miles  or  less,  etc.  Consequently  if  either  a  road  or  yard 
man  does  fifteen  minutes  yard  work  and  that  is  all  there 
is  of  it  for  him  to  do,  he  is  entitled  to  a  minimum  day 
for  it  although  before  or  after  doing  it  he  may  earn  a 
day  or  more  at  road  work.  It  is  not  correct  to  refer  to 
it  as  a  penalty;  it  is  simply  literal  compliance  with  the 
express  terms  of  the  contract.  As  to  the  second  man, 
i.e.,  the  one  denied  the  work,  it  is  universally  recognized 
that,  if  by  virtue  of  his  seniority  rights — and  they  too 
are  in  part  of  the  contract — he  is  entitled  to  perform 
certain  work  and  that  privilege  is  denied  him  and  tlie 
work  turned  over  to  another,  he  should  be  compensated 
for  his  availability  the  same  as  though  he  had  per- 
formed the  work ;  and  that  likewise  is  not  a  penalty  but 
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merely  the  carrying  out  of  the  contract.  Rome  schedules 
contain  specific  provision  as  to  what  tlie  compensation 
shall  be  less  than  a  full  day,  as  for  example  run-around 
rules  allowing  fifty  miles  (half  a  day)  and  the  right  to 
stand  first  out,  but,  when  the  schedule  is  silent  as  to 
what  the  compensation  shall  be,  the  only  basis  available 
is  the  minimum  day  rule.  This  Division  has  so  decided 
in  many  cases. 

Although  there  is  a  degree  of  consistency  in  connection 
with  payments  required  when  there  is  a  crossing  of  the  line 
of  demarcation  between  road  and  yard  work  the  awards  of 
the  First  Division  of  the  National  Railroad  Adjustment 
Board,  as  well  as  those  of  earlier  tribunals,  are  not  uniform 
with  respect  to  where  that  line  should  be  drawn.  This  has 
prompted  some  carriers  to  seek  what  have  been  character- 
ized as  "escape"  agreements  in  an  attempt  to  clarify  the 
situation  on  their  properties  and  to  avoid  potential  liability 
for  multiple  payments  for  the  performance  of  a  given  task. 
A  typical  agreement  of  this  nature  provides  for  the  mainte- 
nance of  a  given  number  of  yard  assignments,  describes  con- 
ditions under  which  road  crews  may  perform  certain  switch- 
ing in  yards  with  no  additional  compensation  other  than  that 
required  under  terminal  delay  rules  and  provides  (in  addi- 
tion to  the  road  pay)  for  payments  ranging  from  actual 
time  spent  in  switching  in  the  yard  with  a  minimum  of  1 
hour  to  a  minimum  day  (regardless  of  the  amount  of  time 
spent  in  switching  in  the  yard). 

C.     The  Problem  Areas 

The  problem  areas  in  connection  with  the  lino  of  demarca- 
tion between  road  and  yard  service  fall  into  three  main 
categories : 

(1)  Restrictions  upon  the  work  which  road  crews 
may  perform  in  yards.  [172] 
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(2)  Discontinuance  of  assignnionts  of  yard  crews 
where  the  amount  of  yard  work  has  decreased  to  a 
minimal  amount. 

(3)  Extending  and  contracting  switching  limits. 

1.  Restrictions  on  Road  Crews  Performing  Work  in 
Yards.  The  Carriers  conducted  a  survey  by  questionnaire 
of  26  Class  I  line-haul  carriers  to  determine  current  prac- 
tices with  respect  to  restrictions  upon  road  crews  perform- 
ing work  within  switching  limits.  There  were  13  different 
categories  of  work  functions  covered  in  the  survey  and  the 
participating  carriers  were  asked  to  signify  whether  there 
were  any  absolute  or  qualified  restrictions  upon  road  crews 
performing  such  tasks  at  initial  terminals,  intermediate 
points,  and  final  terminals  and  to  show  whether  the  restric- 
tions varied  if  (a)  yard  crews  w-ere  employed  and  on  duty, 
(b)  yard  crews  were  employed  but  not  on  duty,  and  (c)  yard 
crews  were  not  employed. 

The  13  items  of  work  involved  were  as  follows : 

Road  crews  accompanying  or  handling  engine  of  own 

train  in  freight  service. 

Road  crews  accompanying  or  handling  engine  of  own 
train  in  passenger  service. 

Road  crews  handling  caboose  of  own  train  in  freight 
service. 

Road  crews  picking  up  and/or  setting  out  cars  of  own 
train  from  or  to  more  than  one  track  in  freight  service. 

Road  crews  picking  up  and/or  setting  out  cars  of  own 
train  from  or  to  more  than  one  track  in  passenger  serv- 
ice. 

Road  crews  picking  up  cars  from  and/or  setting  out 
cars  to  more  than  one  yard  of  a  terminal  in  freight 
service. 
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Road  crews  picking  up  cars  from  and/or  setting  out 
cars  to  more  than  one  point  in  passenger  service. 

Road  crews  picking  up  cars  from  and/or  setting  off  to 
other  tlian  main,  running,  departure,  or  receiving 
tracks  in  freiglit  service. 

Road  crews  picking  up  cars  from  and/or  setting  off  to 
other  than  main  or  station  tracks  in  passenger  service. 

Road  crews  cutting  out  bad  order  cars,  no-bill  cars,  etc. 
in  freight  service. 

Road  crews  cutting  out  bad  order  cars  in  passenger 
service. 

Road  crews  performing  switching  not  in  connection 
with  cars  of  own  train  in  freight  service. 

Road  crews  performing  switching  not  in  connection 
with  cars  of  own  train  in  passenger  service.  [173] 

It  is  clear  from  the  survey  that  there  is  no  uniformity 
among  the  various  railroads  in  the  extent  to  which  road 
crews  may  be  required  to  perform  the  various  tasks  set 
forth  without  penalty.  Generally  speaking,  more  restrictive 
conditions  were  found  to  affect  w^ork  at  terminals  than  at 
intermediate  points.  Further,  conditions  were  most  restric- 
tive when  yard  crews  were  on  duty,  less  restrictive  where 
yard  crews  were  employed  but  not  on  duty,  and  least  re- 
strictive where  yard  crews  were  not  employed. 

The  effect  of  these  restrictions  upon  the  carriers'  opera- 
tions can  readily  be  seen  by  citing  a  few  examples.  On  many 
railroads,  in  yards  where  yard  crews  are  employed,  when  a 
road  train  has  been  made  up  and  it  becomes  necessary  to 
switch  out  a  defective  car  or  a  car  without  proper  billing, 
the  yard  crew  must  be  used  to  switch  out  such  cars  despite 
the  fact  that  the  road  crew  is  on  duty  on  the  train  and  its 
engine  coupled  to  it.  This  entails  getting  a  yard  engine  and 
crew  up  to  the  train  and  setting  aside  the  road  engine  while 
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tlie  yard  crew  does  tlie  work  involved.  In  some  instances  the 
yard  engine  couples  on  to  the  road  engine  and  remains 
coupled  while  it  goes  about  its  work.  On  some  properties, 
when  a  road  train  arrives  at  a  terminal  and  it  becomes 
necessary  to  change  cabooses,  the  road  crew  may  stand 
by  while  the  yard  crew  performs  the  service.  In  other  situa- 
tions, the  road  crew  is  restricted  to  picking  up  only  at  one 
yard  in  a  terminal  consisting  of  two  or  more  yards;  it  is, 
therefore,  necessary  for  yard  crews  to  bring  "cuts"  of  cars 
to  the  departure  yard  from  distant  yards  before  departure 
of  the  road  train  even  though  the  road  train  may  pass  the 
same  yards  on  its  way  out  of  the  terminal  and  by  a  simple 
switching  move  could  pick  up  the  cars.  A  similar  situation 
exists  in  connection  with  the  movement  of  an  inbound  freight 
train.  If  the  road  crew  is  restricted  from  setting  off  in  more 
than  one  yard  on  its  inbound  trip  it  may  pass  yard  tracks 
to  which  cars  in  its  train  are  destined.  It  must  move  those 
cars  to  the  terminal  yard  Ln  which  it  is  to  dispose  of  its  train 
and  a  yard  crew  is  then  required  to  handle  such  cars  back 
to  the  point  of  destination. 

2.  Discontinuance  of  Yard  Assignments.  Because  of 
restrictions  upon  road  crews  performing  switching,  many 
carriers,  to  avoid  penalty  payments,  have  retained  yard 
crews  where  there  is  only  a  minimal  amoimt  of  switching. 
The  Carriers  have  cited  a  number  of  examples  of  yard  crews 
paid  for  at  least  8  hours  on  duty  and  performing  from  2 
hours  to  4I/2  liours  of  work  per  day.  In  the  preponderance  of 
the  examples  cited  in  the  Carrier  study  about  3  hours  Avork 
per  day  was  performed.  In  the  Carriers'  exhibit  on  this 
phase  of  the  road-yard  question,  one  of  many  similar  ex- 
amples given  is  as  follows:  at  Jonesboro,  Arkansas,  the 
St.  Louis  and  San  Francisco  Kailroad  Company  [174]  main- 
tains a  yard  engine  which  performs  about  2  hours  work 
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per  day  and  liandles  on  the  average  about  20  cars  per  day. 
These  generally  are  loaded  cars  which  the  yard  crew  de- 
livers to  consignees.  The  crew  also  relocates  cars  from  the 
industry  sites  to  the  yard  area.  On  the  day  of  the  Carrier's 
survey  the  crew  went  on  duty  at  8:30  a.m.  and  completed 
all  its  work  by  10:30  a.m. 

A  joint  agreement,  dated  December  12,  1947,  between  the 
carriers  and  the  Conductors  together  with  the  Trainmen 
contained  the  following  clause  with  respect  to  abolishment 
of  yard  service  assignments: 

Remanded  to  individual  Managements  and  General 
Committees  for  negotiations  whereby  the  last  remain- 
ing yard  assignment  in  a  particular  yard  maj'  be 
abolished  where  yard  service  requirements  have  de- 
creased to  a  point  that  abolishment  is  justified. 

The  other  three  oj^erating  organizations  did  not  reach 
accord  wth  the  carriers  in  the  general  movement  which 
resulted  in  the  agreement  cited.  Tliat  dispute  was  then  re- 
ferred to  Emergency  Board  No.  57  which  filed  a  report, 
dated  May  27,  1948,  in  which  the  Board  stated : 

The  problem  involved  in  this  proposal  affects  all 
crafts  engaged  in  yard  work  and  can  best  be  solved 
through  the  application  of  processes  of  collective  bar- 
gaining. Because  of  the  absence  of  some  of  the  parties 
concerned  we  are  constrained  to  remand  the  matter, 
without  more  comment,  to  subsequent  negotiations, 
first,  on  an  industry-wide  basis,  and  failing  settlement 
there,  to  local  negotiation. 

According  to  Carrier  testimony,  the  attempts  of  indi- 
vidual carriers  to  negotiate  rules  which  effectively  permit 
the  abolishment  of  yard  service  have  met  with  little  suc- 
cess in  the  majority  of  instances. 

3.  Switching  Limits.  As  appears  from  our  discussion 
of  the  historical  development  of  distinctions  between  road 
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and  yard  service,  there  were  also  restrictions  on  yard  crews 
perfoiining  work  on  the  road.  Early  in  1950  the  carriers 
took  steps  to  secure  relief  from  these  restrictions. 

The  Switchmen's  Union  of  North  America  and  the  West- 
ern Carrier  Conference  Committee  entered  into  an  agree- 
ment, dated  September  15,  1950,  which  in  effect  at¥orded 
the  carriers  involved  the  right  to  expand  and  contract 
switching  limits  to  conform  to  the  needs  of  the  service.  This 
agreement  has  been  extended  to  cover  all  carriers  on  which 
the  Switchmen's  union  represents  the  yardmen. 

The  Carriers  represented  by  the  Eastern,  Western  and 
Southeastern  Carriers  Conference  Committees  entered  into 
a  national  agreement,  dated  May  25,  1951,  with  the  Brother- 
hood of  Railroad  Trainmen.  Under  the  agreement  the  car- 
riers Avere  alTorded  the  right  to  use  yard  crews  to  serve 
new  industries  provided,  the  switch  governing  movement 
[175]  from  the  main  track  to  the  track  serving  the  industry 
was  located  at  a  point  no  more  than  4  miles  from  the  existing 
switcliing  limits.  The  agreement  also  provided  for  negotia- 
tion, mediation,  and  final  and  binding  arbitration  with  re- 
spect to  proposed  changes  in  switching  limits.  Agreements 
of  the  same  nature  were  consummated  with  the  other  three 
organizations  representing  operating  employees  under  date 
of  May  23,  1952. 

D.  Analysis 

The  proposal  as  made  by  the  Carriers  involves  broad  and 
sweeping  changes  in  the  traditional  concepts  of  the  separa- 
bility of  road  and  yard  service.  The  record  does  not  support 
the  need  for  such  changes  although  there  is  ground  for 
relief  in  some  of  the  areas  we  have  heretofore  discussed. 

Extension  of  Sivitching  Limits.  There  is  little  need  to 
discuss  at  length  the  question  of  extending  switching  limits. 
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The  agreements  with  the  five  Organizations  representing 
tlie  operating  eiui)loyecs  in  most  respects  appear  to  be  work- 
ing satisfactorily.  Tlie  Carriers  have  attained  a  degree  of 
flexibility  in  the  use  of  yard  crews  to  service  new  industries 
and  in  most  instances  road  service  employees  affected  are 
protected  by  provision  for  "equalization  of  time"  spent  by 
yard  crews  working  beyond  the  switching  limits.  The  ma- 
chinery provided  for  the  extension  of  switching  limits  has 
been  working  well ;  so  well,  as  a  matter  of  fact,  that  in  the 
majority  of  instances  in  which  the  carriers  have  proposed 
switching  limit  extensions,  agreements  have  lieen  reached 
without  resort  to  arbitration.  Accordingly,  there  is  no  need 
to  disturb  the  existing  situation  in  this  area. 

Road  Creivs  Performing  Work  in  Yards.  It  is  clear  that 
the  line  of  demarcation  which  has  been  drawn  between  road 
and  yard  work  has  given  rise  to  a  number  of  inefficient  and 
wasteful  practices,  particularly  with  respect  to  road  crews 
performing  work  in  yards.  There  are  a  number  of  tasks  or 
work  functions  which  are  common  to  the  normal  duties  of 
employees  whether  engaged  in  road  or  in  yard  service.  As 
a  matter  of  fact,  at  points  where  yard  service  has  never 
been  maintained  the  work  which  a  road  crew  may  bo  re- 
quired to  perform  without  any  payment  (other  than  tlie 
wages  for  a  normal  road  day)  is  generally  indistinguishable 
from  that  which  yard  crews  at  other  points  perform  as 
part  of  their  regular  assignments.  Further,  there  are  tasks 
which  yard  crews  under  the  present  rules  perform  at  points 
beyond  preexisting  geographical  switching  limits  which  are 
also  identical  to  those  which  the  road  crews  perform.  Em- 
ployees in  both  services  work  with  the  same  equipment  and 
use  essentially  the  same  skills  in  the  performance  of  their 
work  assignments.  [176] 


Appendix  17 

In  the  light  of  the  foregoing,  it  can  liardly  be  said  there 
are  true  craft  lines  between  road  and  yard  service  although 
the  jurisdictional  lines  which  have  been  drawn  are  in  many 
respects  similar  to  those  which  are  drawn  between  the  work 
of  true  crafts  as  that  term  is  commonly  used  in  industrial 
relations  parlance.  The  joint  seniority  system,  under  which 
an  employee  may  hold  rights  to  work  in  either  road  or  yard 
service  (but  not  both  during  the  same  tour  of  duty),  is  in 
effect  on  a  number  of  railroads.  Many  thousands  of  operat- 
ing employees  hold  these  rights.  This,  too,  is  not  a  conmion 
characteristic  of  a  craft-oriented  labor  force. 

The  Carriers'  proposal  for  all  practical  purposes  would 
completely  obliterate  the  distinction  between  road  and  yard 
service.  They  propose  a  merging  of  all  road  and  yard  sen- 
iority lists  to  lessen  the  impact  upon  the  emjjloyees  who 
M-ould  be  affected.  This  ignores  other  factors  involved.  For 
instance,  indiscriminate  combination  of  the  two  services 
in  one  tour  of  duty  would  lead  to  confusion  in  the  applica- 
tion of  bidding,  assignment,  and  pay  rules. 

The  Organizations  resist  the  Carriers'  proposal  on  the 
ground  that  the  entire  field  should  be  left  to  local  collec- 
tive bargaining.  There  are,  however,  a  number  of  factors 
which  inhibit  local  collective  bargaining  on  this  subject.  One 
of  the  paramount  difficulties  is  the  pattern  of  representation 
of  train  and  engine  service  employees.  Frequently,  four  or 
five  organizations  represent  the  operating  employees.  It 
is  most  unusual  to  find  only  one  or  two  organizations  rep- 
resenting them.  It  has  already  been  seen  that  there  has 
been  little  progress  with  respect  to  this  problem  on  the  na- 
tional level  when  less  than  all  of  the  organizations  affected 
are  involved  in  the  same  movement.  Similar  difficulties  are 
encountered  on  the  local  level.  As  a  practical  matter,  of 
course,  it  avails  little  to  reach  agreement  with  one  group 
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of  operating  employees  in  this  area  when  the  other  groups 
are  unwilling  to  enter  into  similar  agreements.  Another 
factor  which  inhibits  local  collective  bargaining  in  this  area 
is  the  adoption  of  national  or  constitutional  policies  regard- 
ing the  separation  of  road  and  yard  service  by  some  of  the 
organizations. 

We  are  convinced  that  a  national  rule  governing  the 
work  which  road  crews  may  perform  in  yards  is  necessary. 
A  rule  should  be  established  which  affords  the  Carriers  a 
more  uniform  and  flexible  operation  consistent  with  the 
recognition  tliat  there  are  either  separate  seniority  rights 
to  road  work  and  yard  work  or  other  rights  dependent  upon 
some  sort  of  separation  between  the  two  services.  For  all 
practical  purposes,  this  also  requires  a  recognition  of  the 
principle  that  the  work  functions  of  the  two  services  can- 
not be  so  completely  compartmentalized  under  all  circum- 
stances as  to  prohibit  employees  [177]  in  one  of  the  services 
from  performing  the  same  kind  of  work  which  employees 
in  the  other  perform.  In  other  words,  it  should  be  ac- 
cepted that  there  are  gray  areas  in  the  work  required 
in  yards  where,  under  certain  circumstances,  eitlier  road 
crews  or  yard  crews  may  be  used  to  perform  the  same  type 
of  work  without  penalty. 

The  statement  of  the  principle  is  somewhat  easier  than 
its  implementation.  The  provisions  of  the  rule  should  be 
based  upon  a  rule  of  reason.  It  should  be  recognized  that 
the  prime  function  of  the  road  crew  is  to  get  the  train  over 
the  road  and  that  of  the  yard  crew  is  to  classify  and  put  the 
train  together.  Recognition  should,  however,  be  given  to  the 
fact  that  there  is  switching  work  which  reason  and  necessity 
dictate  should  be  performed  by  road  crews  as  an  incidental 
part  of  their  day's  work.  Naturally,  the  amount  and  extent 
of  such  work  should  vary  in  accordance  vnth  whether  or  not 
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yard  crews  are  employed  at  given  locations.  Greater  free- 
dom should  be  afforded  the  carriers  to  use  road  crews  in 
switching  where  yard  crews  are  employed  but  not  on  duty 
than  where  yard  crews  are  on  duty.  There  should  be  little  or 
no  restriction  on  the  work  which  road  crews  may  perform  in 
yards  where  there  are  no  yard  crews  employed. 

Discontinuance  of  Yard  Engine  Assignments.  Experi- 
ence under  the  present  national  rule  which  expresses  gen- 
eral principles  and  refers  specific  cases  to  local  bargaining 
for  resolution  indicates  the  need  for  a  new  national  rule 
prescribing  conditions  under  which  the  carriers  may  discon- 
tinue the  last  remaining  yard  engine  at  a  given  location  or 
on  a  given  shift.  We  do  not  wish  to  imply  that  local  collective 
bargaining  on  this  subject  has  been  totally  ineifective.  A 
number  of  local  agreements  on  this  subject  have  been  nego- 
tiated. On  these  properties  both  parties  commendably 
realized  that  where  switching  requirements  are  substan- 
tially reduced  the  carrier  should  have  the  freedom  to  aboUsh 
yard  assignments  and  permit  road  crews  to  perform  switch- 
ing without  additional  payment  either  to  the  road  crew  jDer- 
forming  the  work  to  to  any  yard  crew.  In  these  agreements 
varying  standards  have  been  used  to  determine  the  extent 
to  which  the  yard  service  requirements  must  diminish  be- 
fore the  carrier  may  abolish  the  yard  assignments — a  pre- 
ponderance use  a  standard  of  4  hours  averaged  over  a  speci- 
fied nmnber  of  days.  This  appeals  to  us  as  a  reasonable 
standard  which  should  be  applied  in  two  ways :  first,  in  de- 
termining when  the  carriers  should  have  the  right  to  discon- 
tinue yard  engine  service  and  in  determining  when  the 
carriers  should  reestablish  such  service;  second,  the  stand- 
ard should  be  applied  not  only  to  the  discontinuance  of  last 
yard  engine  assignments  at  a  given  yard  but  to  the  discon- 
tinuance of  such  assignments  on  any  shift  in  yards  where 
two  or  more  shifts  of  yard  engines  are  assigned.  [178] 
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RECOMMENDATIONS 

In  the  light  of  the  foregoing,  it  is  recommended  that  the 
parties  negotiate  a  national  rule  which  will  incorporate  the 
following: 

1.  Provision  should  be  made  that,  regardless  of 
whether  yard  crews  or  hostlers  are  employed  or  are  on 
duty,  road  crews  may  he  required  (a)  to  accompany  or 
handle  engines  of  their  otvn  trains  from,  engine  facili- 
ties or  ready  tracks  to  departure  tracks  or  from  arrival 
tracks  to  engine  facilities  or  ready  tracks,  (h)  to  switch 
out  defective  or  "no  bill"  cars  from  their  own  trains, 
(c)  to  handle  cabooses  of  their  own  trains  and  to  ex- 
change cabooses  from  one  train  to  another,  provided 
the  road,  cretv  handles  either  train  into  or  out  of  the 
terminal,  (d)  to  pick  up  or  set  out  cars  of  their  otvn 
trains  as  required  from  or  to  the  minimum  number  of 
designated  tracks  which  could,  hold  the  same,  and  (e) 
to  pick  up  or  set  off  cars  which  are  part  of  the  road 
train  consist  in  more  than  one  yard  in  consolidated  ter- 
minals subject  to  reasonable  restrictions  concerning  the 
maxim-um  number  of  such  yards. 

Such  provision  shoidd  further  make  it  clear  that 
ivhere  yard  crews  are  not  on  duty  road  crews  may  be 
required  to  perform  all  of  the  work  enumerated  in  a,  b, 
c,  d,  and  e  above  and  in  addition  may  be  required  to 
handle  all  switching  in  connection  with  their  own  trains. 
It  should  further  be  made  clear  that  road  crews  oper- 
ating in  other  than  through  freight  or  passenger  serv- 
ice where  yard  crews  are  not  on  duty  may  he  required 
to  perform  any  switching  or  station  work. 

Provision  should  further  be  made  that  carriers  will 
not  arbitrarily  transfer  switching  work  to  road  crews 
which  normally  ivould  he  performed  by  yard  crews, 
e.g.,  trains  should  not  be  made  up  so  that  switching 
normally  performed  at  points  where  yard  crews  are  on 
duty  is  required  on  line  of  road. 
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Provision  should  further  he  made  that  road  creus 
are  not  entitled  to  any  additional  compensation  other 
than  that  eontemplated  hy  the  basic  day,  initial  and 
final  termitial  delay,  and  conversion  rules  for  the  per- 
formance of  the  above  services  and  tJmt  no  yard  creiv 
or  hostlers  shall  have  any  claim  hy  reason  of  the  road 
crew  engaging  in  such  work. 

2.  Provision  that,  where  more  than  one  shift  of  yard 
assignments  is  worked  and  yard  service  requirements 
during  the  period  of  assignment  of  a  given  shift  dimin- 
ish to  the  extent  that  less  than  an  average  of  4  hours' 
yard  work  is  required  on  that  shift  over  a  period  of  10 
consecutive  working  days,  the  last  remain^  [179]  ing 
assignment  on  such  shift  may  he  abolished.  Conversely, 
ivhen  yard  service  requirements  increase  to  the  extent 
that  over  a  period  of  10  consecutive  working  days  an 
average  of  more  than  4  hours  of  yard  work  must  be  per- 
formed within  a  period  of  time  constituting  a  normal 
work  shift,  the  yard  assignment  shall  be  reestablished. 

Where  only  one  yard  assignment  remains  in  a  given  yard 
and  yard  service  diminishes  to  the  extent  that  less  than  an 
average  of  4  hours'  yard  work  remains  to  be  performed  on 
that  assignment  over  a  period  of  10  consecutive  working 
days  that  assignment  may  be  abolished.  Conversely,  when 
yard  service  requirements  increase  to  the  extent  that  an 
average  of  4  hours'  yard  work  is  required  over  a  period  of 
10  consecutive  working  days  within  an  8-hour  period,  the 
assignment  shall  be  reestablished. 

Time  spent  by  road  creivs  in  performing  the  services  enu- 
merated in  the  first  paragraph  of  1,  above,  shall  not  be 
counted  in  computing  the  4-hour  average.  Provision  should 
also  be  made  that  when  yard  service  assignments  are 
abolished  under  these  conditions  yard  crews  shoidd  'be 
considered  as  "not  on  duty."  [180] 
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Appendix  C 

NATIONAL  MEDIATION  BOARD 

Washington 

AGREEMENT  TO  COVER  LIST  OF  ELIGIBLE 

VOTERS 

involving 

Case  No.  R-3680,  Representation  Dispute  Among 

Yardmen  (Foremen,  Helpers,  Switchtenders  and 

Car  Retarder  Operators) 

Employees  of 

Southern  Pacific  Company  (Atlantic  &  Pacific  Lines) 

The  undersigned  parties  to  representation  dispute  among 
Yardmen  (Foremen,  Helpers,  Switchtenders  and  Car  Re- 
tarder Operators)  employees  of  the  Southern  Pacific  Com- 
pany (Atlantic  &  Pacific  Lines)  have  inspected  and  hereby 
agree  to  the  list  of  eligible  voters  to  be  used  in  conducting 
the  election  by  the  National  Mediation  Board  in  its  Case 
File  R-3680,  as  prepared  by  Mediator  Luther  G.  Wyatt. 

It  is  agreed  that  changes  in  the  eligible  list  of  voters  as  re- 
ferred to  herein  will  be  made  only  to  correct  error.  Only 
those  employees  shown  on  the  eligible  list  will  be  permitted 
to  vote,  except  that  upon  proof  of  error  in  list,  such  error 
will  be  corrected. 

Signed  at  San  Francisco,  Calif.,  this  23rd  day  of  Septem- 
ber, 1964. 

For  Switchmen's  Union  of  North  America 
By:  /s/  John  R.  Burge,  General  Chairman 
By :  /s/  Geo.  Clark,  Vice  President 

For  Brotherhood  of  Railroad  Trainmen 

By:  /s/  R.  B.  Zimmerman,  Gen.  Ch. 

By:  

Witnessed : 

/s/    Luther  G.  Wyatt 

Mediator,  National  Mediation  Board 
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Appendix  D 

NATIONAL  MEDIATION  BOARD 
Washington 

Case  No.  R-2753    Case  No.  R-2763    Case  No.  R-2805 
June  11,  1954 

In  the  matter  of 

Representation  of  Employees 
of  the 

Spokane,  Portland  &  Seattle  Railway 
Company,  Oregon  Electric  Railway, 
Oregon  Trunk  Railway 

(1)  Road  Conductors,  (2)  Road  Brake- 
men  (3)  Yardmen  (Foremen,  Help- 
ers &  Switchtenders) 

FINDINGS  UPON  INVESTIGATION 

On  July  23, 1953,  the  Order  of  Railway  Conductors  (here- 
inafter referred  to  as  the  ORC),  filed  an  application  pur- 
suant to  Section  2,  Ninth,  of  the  Railway  Labor  Act,  for  the 
investigation  of  an  alleged  representation  dispute  among 
road  brakemen,  employed  by  the  Spokane,  Portland  &  Seat- 
tle Railway  Company,  the  Oregon  Electric  Railway  and  the 
Oregon  Trunk  Railway  (hereinafter  referred  to  as  the 
carrier.  The  three  properties  named  are  operated  as  a  single 
unit).  At  that  time  these  road  brakemen  were  represented 
by  the  Brotherhood  of  Railroad  Trainmen  (hereinafter  re- 
ferred to  as  the  BRT).  This  application  was  subsequently 
docketed  as  Case  R-2753. 

On  August  26,  1953,  the  BRT  filed  an  application  for  the 
investigation  of  an  alleged  representation  dispute  among 
road  conductors  employed  by  the  above  named  carrier.  At 
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that  time  tho  road  conductors  were  represented  by  tlie  ORG. 

This  application  was  docketed  as  Case  R-2763. 

Also  on  August  26,  1953,  the  BRT  filed  an  application  for 
the  investigation  of  an  alleged  representation  dispute 
among  yardmen  employed  by  the  carrier.  At  that  time  yard- 
men (yard  foremen,  helpers  and  switchtenders)  in  four 
yards  of  the  carrier  were  covered  by  an  agreement  between 
the  carrier  and  the  BRT,  these  yards  being  located  at  Port- 
land, Oregon;  Vancouver,  Washington;  Astoria,  Washing- 
ton ;  and  St.  Helens,  Oregon,  and  being  known  as  "closed" 
yards. 

At  seven  other  locations,  namely,  Salem,  Oregon;  Albany, 
Oregon ;  Eugene,  Oregon ;  Sweet  Home,  Oregon ;  Portland, 
Oregon ;  Electric  Division  Yard ;  Wishram,  Washington  and 
Bend,  Oregon,  these  locations  being  known  as  "open"  yards, 
the  carrier  employs  men  classed  and  paid  as  yardmen,  but 
whose  jobs  are  filled  from  the  road  conductors'  and  road 
brakemen's  seniority  lists.  The  representation  of  the  men 
employed  by  the  carrier  on  yard  assignments  at  these  loca- 
tions is  in  dispute.  This  application  was  docketed  as  Case 
R-2762.  [1] 

Mediator  Lawrence  Farmer  was  assigned  to  investigate 
these  three  cases.  His  investigation  commenced  September 
19,  1953,  and  was  recessed  September  25,  1953.  During  this 
investigation,  the  representatives  of  the  ORG  contended 
that  all  men  assigned  to  the  yard  assignments  in  the  seven 
so  called  "open"  yards  are  not  yardmen  but  are  roadmen 
because  no  yardmen's  seniority  rosters,  as  such,  exist  in 
these  "open"  yards,  and  the  yard  foreman's  vacancies  are 
filled  from  either  the  road  conductor's  or  road  brakemen's 
seniority  lists,  while  vacancies  as  yard  helpers  in  these 
yards  are  filled  from  the  road  brakemen's  seniority  rosters. 
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Tentative  eligible  lists  of  road  conductors,  road  brakemen 
and  yardmen,  system  mde,  were  prepared  by  the  carrier  at 
the  request  of  the  mediator,  showing  men  holding  regular 
assignments,  men  on  extra  boards,  and  those  working  a 
preponderance  of  service  for  30  days  previous  to  the  last 
payroll  period,  each  in  the  three  classes  mentioned.  After 
these  lists  had  been  prepared,  the  ORG  representative  con- 
tended that  the  men  shown  assigned  as  yard  helpers  in  the 
"open"  yards  should  be  included  in  the  road  brakemen's  list. 
Case  R-2753,  also  that  the  men  shown  assigned  as  yard  fore- 
men in  the  "open"  yards  should  be  included  on  the  road  con- 
ductor's list.  Case  R-2763.  The  ORC  admitted  these  men  as- 
signed in  the  "open"  yards  as  yard  foremen  and  yard 
helpers  are  being  paid  yard  rates  and  are  working  under 
the  yard  rules  carried  in  the  joint  agreement  of  April  1, 
1925,  between  the  carrier,  the  ORC  and  BRT ;  nevertheless, 
they  contend  these  men  are  roadmen  and  not  yardmen  for 
the  reason  they  hold  no  yard  seniority  as  such. 

The  ORC  representative  ad\dsed  the  mediator  on  Sep- 
tember 24,  1953  that  they  (ORC)  did  not  desire  to  partici- 
pate in  an  election  among  the  yardmen  of  this  carrier.  On 
the  strength  of  that  statement,  the  BRT  addressed  a  letter 
to  the  Mediator  on  September  24,  1953,  withdrawing  their 
application  in  Case  R-2762,  and  that  case  was  closed. 

The  BRT  representative  contended,  in  opposition  to  the 
position  of  the  ORC,  that  eligible  lists  should  be  prepared 
on  the  basis  of  preponderance  of  service  as  road  conductors, 
road  brakemen  and  yardmen,  as  has  been  the  Board's  usual 
practice.  Investigation  was  recessed  on  September  25,  1953 
for  Board  consideration  of  the  contentions  of  the  two  organ- 
izations. On  October  6,  1953,  the  ORC  was  advised  that  the 
Board  had  considered  their  contentions  and  had  found  no 
reason  to  deviate  from  its  practice  of  many  years  to  estab- 
lish eligible  lists  on  the  basis  of  preponderance  of  service 
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worked  in  the  various  crafts,  and  that  a  mediator  would  be 
assigned  to  complete  the  investigation  of  the  two  remaining 
open  cases.  On  October  8,  1953,  President  Hughes  of  the 
DEC  protested  this  ruling,  and  requested  a  formal  public 
hearing  on  the  issues  raised  by  the  ORG. 

On  January  8,  1954,  the  BRT  requested  the  reinstatement 
of  their  application  of  August  26,  1953,  for  investigation  of 
dispute  on  representation  of  yardmen,  R-2762.  This  applica- 
tion was  re-docketed  as  [2]  this  Board's  Case  R-2805  on 
January  11, 1954.  On  January  19,  1954,  the  Board  ordered  a 
public  hearing  to  be  held  on  the  issues  covered  in  Cases 
R-2753,  R-2763  and  R-2805.  This  hearing  was  held  in  Port- 
land, Oregon,  beginning  at  10 :00  a.m.,  January  26,  1954,  and 
running  through  January  29,  1954,  before  Mediator  Law- 
rence Farmer,  as  Hearing  Officer,  at  which  time  all  inter- 
ested parties  were  permitted  to  present  evidence  in  support 
of  their  contentions.  At  the  invitation  of  the  Board,  a  rep- 
resentative of  the  carrier  was  present  for  the  purpose  of 
supplying  such  factual  data  as  might  be  requested. 

ISSUES 

The  issues  in  Case  R-2753,  representation  of  road  brake- 
men,  R-2763,  representation  of  road  conductors,  and  R-2805, 
representation  of  yardmen,  may  be  summarized  as  follows : 

The  ORC  contends  that  approximately  54  brakemen  as- 
signed and  working  as  yard  helpers  in  the  so  called  "open" 
yards,  and  all  other  brakemen  on  the  road  brakemen's 
seniority  rosters  are  entitled  to  vote  in  any  election  held 
among  road  brakemen  on  this  carrier. 

The  ORC  also  contends  that  approximately  23  conductors 
assigned  and  working  as  yard  foremen  in  the  so  called 
"open"  yards,  and  all  other  conductors  on  the  road  conduc- 
tors' seniority  rosters,  are  entitled  to  vote  in  any  election 
held  among  road  conductors  on  this  carrier. 
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The  BRT,  on  the  other  hand,  contends  that  only  those  men 
who  have  worked  a  preponderance  of  their  time  in  road 
service  are  entitled  to  vote  as  either  road  conductors  or  road 
brakemen;  further,  that  road  conductors  and  road  brake- 
men,  when  engaged  in  yard  service  in  tlie  so  called  "open" 
yards  on  this  carrier,  are  paid  under  yard  rates,  rules  and 
working  conditions  and  therefore  are  in  a  separate  craft  or 
class  from  men  engaged  in  road  service,  viz.,  yard  service; 
further,  that  men  engaged  in  yard  service  a  preponderance 
of  their  time  should  be  voted  as  yardmen ;  those  working  a 
preponderance  of  their  time  in  road  service  to  be  voted  as 
either  road  conductors  or  road  brakemen. 

The  ORG  contention  in  effect  is  that  there  are  no  yardmen 
as  such  employed  by  this  carrier  except  in  the  four  "closed" 
yards;  that  all  other  men  in  train  service,  including  those 
assigned  and  working  as  yardmen  in  the  "open"  yards,  are 
roadmen. 

FINDINGS  OP  FACT 

The  Spokane,  Portland  &  Seattle  Railway  Company,  Ore- 
gon Electric  Railway  Company  and  Oregon  Trunk  Railway 
is  a  carrier  within  the  meaning  of  Section  1,  First,  of  the 
Act.  The  employees  involved  in  this  case  are  employees  as 
defined  in  Section  1,  Fifth,  of  the  Act.  [3] 
Section  2,  Fourth,  of  the  Act  states : 

"Fourth.  Employees  shall  have  the  right  to  organize 
and  bargain  collectively  through  representatives  of 
their  own  choosing.  The  majority  of  any  craft  or  class 
of  employees  shall  have  the  right  to  determine  who 
shall  be  the  representative  of  the  craft  or  class  for  the 
purposes  of  this  Act." 

Section  2,  Ninth,  of  the  Act  states : 

"Ninth.  If  any  dispute  shall  arise  among  a  carrier's 
employees  as  to  who  are  the  representatives  of  such 
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employees  designated  and  authorized  in  accordance 
with  the  requirements  of  this  Act,  it  shall  he  the  duty 
of  the  Mediation  Board,  upon  recjuest  of  either  party  to 
the  dispute,  to  investigate  such  disjjute  and  to  certify 
to  both  parties,  in  writing,  within  thirty  days  after  re- 
ceipt of  the  invocation  of  its  services,  the  name  or 
names  of  the  individuals  or  organizations  that  have 
been  designated  and  authorized  to  represent  the  em- 
ployees involved  in  the  dispute,  and  certify  the  same  to 
the  carrier.  .  .  In  such  an  investigation,  the  Mediation 
Board  shall  be  authorized  to  take  a  secret  ballot  of  the 
employees  involved,  or  to  utilize  any  other  appropriate 
method  of  ascertaining  the  names  of  their  duly  desig- 
nated and  authorized  representatives  in  such  manner 
as  shall  insure  the  choice  of  representatives  by  the  em- 
ployees without  interference,  influence,  or  coercion 
exercised  by  the  carrier." 

DISCUSSION 

The  Mediator's  investigation  developed  from  information 
furnished  him  l)y  the  carrier  in  September  1953  that  the 
carrier  then  had  the  following  numbers  of  men  assigned  to 
the  classes  of  work  indicated : 

Road  Conductors  Road  Brakemen 

Astoria  Division 7  21 

Vancouver  Division  39  112 

Oregon  Electric  Division 12  25 

Total  58  158 

The  total  of  158  road  brakemen  includes  a  number  of  men 
on  the  brakeman's  extra  list.  There  are  no  extra  boards 
maintained  for  road  conductors.  The  carrier  also  reported 
the  following  number  of  men  regularly  assigned  to  yard 
service  at  that  time :  [4] 
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Yardmen 

Portland,  Oregon  Yard 7G 

Vancouver,  Washington  Yard 64 

Astoria,  Oregon  Yard 3 

St.  Helens,  Oregon  Yard 4 

Salem,  Oregon  Yard 8 

Albany,  Oregon  Yard 9 

Eugene,  Oregon  Yard 5 

Sweet  Home,  Oregon  Yard 3 

Wishram,  Washington  Yard  17 

Bend,  Oregon  Yard  -— 9 

Portland,  Oregon,  OE  Yard  5 

Total  - 203 

In  addition,  the  carrier  reported  that  14  other  men  had 
performed  the  preponderance  of  their  time  during  the 
period  August  16  to  September  15,  1953  in  yard  service, 
this  service  being  performed  by  men  working  in  the  so 
called  "open"  yards,  making  a  total  of  217  men  in  yard 
service  during  the  period  mentioned. 

The  yards  at  Portland,  Vancouver,  Astoria  and  St.  Helens 
are  commonly  referred  to  on  this  carrier  as  the  "closed" 
yards.  Yardmen  in  those  four  yards  are  represented  by  the 
BET  under  a  schedule  for  yardmen  effective  December  1, 
1952.  Road  conductors  and  brakemen  have  interchangeable 
rights  with  the  yardmen  in  the  Astoria  and  St.  Helens 
yards  these  men  also  having  rights  to  road  service.  This 
arrangement,  however,  does  not  affect  the  representation 
of  yardmen  in  these  two  yards,  which  remains  with  the  BRT 
under  the  December  1,  1952  agreement. 

The  testimony  during  the  hearing  showed  tliat  the  men 
in  yard  service  in  the  seven  so  called  "open"  yards  are 
covered  by  the  joint  agreement  effective  April  1,  1925  be- 
tween the  carrier  and  the  ORG  and  BRT.  It  was  testified, 
without  contradiction,  that  the  men  in  yard  service  in  these 


30  Appendix 

seven  yards  arc  governed  l)y  tlie  rates  of  pay,  rules  and 
working  conditions  specified  in  Article  XIII  through  XXIII, 
both  inclusive,  of  that  agreement.  These  Articles  cover 
most  of  the  standard  yard  service  rules,  including  the  8 
hour  day,  overtime  after  S  hours,  unit  assignment  rule  for 
the  yard  crew,  fixed  starting  time  rule  for  the  first,  second 
and  third  shifts,  lunch  period  rule,  designated  point  for 
going  on  and  off  duty,  crew  consist  rule,  extra  payment  when 
used  in  road  service  in  emergencies,  etc.  It  was  also  testi- 
fied that  road  crews  are  not  permitted  to  perform  switching 
at  the  points  where  the  "open"  yards  are  established,  when 
yard  crews  are  assigned  and  are  on  duty.  In  general,  the 
testimony  showed  that  the  men  assigned  to  yard  service 
in  the  seven  "open"  yards  are  compensated  and  perform 
their  service  in  those  yards  under  standard  yard  rates  and 
working  conditions. 

There  is  also  in  etTect  an  agreement  signed  February  12, 
1948,  between  the  carrier,  the  ORC  and  the  BRT,  govern- 
ing the  selection  of  personnel  for  the  yard  assignments  at 
Wishram,  AVashington  and  Bend,  [5]  Oregon,  placing  these 
assignments  under  Articles  XIII  to  XXIII,  both  inclusive, 
of  the  joint  agreement  of  April  1,  1925,  above  referred  to, 
and  providing  that  such  assignments  will  hv  bulletined  and 
assigned  on  July  1  and  January  1  of  each  year,  and  when 
bid  in,  the  bidders  can  neither  be  displaced  by  senior  men 
nor  can  they  vacate  such  assignments  for  the  six  month 
period  except  under  penalty  of  remaining  on  the  extra 
board  for  the  balance  of  the  six-month  assignment. 

The  carrier  representative  testified  during  the  hearing 
that  the  foremen  in  all  the  yards  on  the  property  are  re- 
ported to  the  Interstate  Commerce  Commission  under  Re- 
porting Division  119,  Yard  Conductors  (Foremen);  also 
that  all  helpers  in  their  yards  are  shown  under  Reporting 
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Division  120,  Yard  Brakeiiien  (Helpers).  The  difference 
between  road  work  and  yard  work  has  been  recognized  on 
this  t-arrier  for  a  great  many  years.  The  earliest  contract 
quoted  by  the  carrier  representative  at  the  hearing  showing 
a  distinction  between  road  and  yard  w'ork  was  dated  March 
1,  1914.  Although  the  ORG  witnesses  in  the  hearing  con- 
sistently refused  to  admit  that  the  men  assigned  to  yard 
work  in  the  "open"  yards  have  intercliangeal)le  road  and 
yard  rights,  they  referred  a  great  many  times  to  "yard 
service"  as  defining  the  work  performed  by  the  men  holding 
such  assignments  in  these  yards.  There  seemed  to  be  no 
difference  of  opinion  between  the  two  organizations  that 
there  is  a  clear  and  definite  distinction  between  road  service 
and  yard  service.  The  ORG  contention  was  primarily  that 
the  men  doing  yard  work  in  the  "open"  yards  are  roadmen, 
because  they  hold  seniority  only  as  roadmen  and  there  is 
no  yard  seniority  as  such  for  the  men  working  in  these 
yards. 

Yard  service  has  been  recognized  for  a  great  many  years 
on  the  majority  of  rail  carriers  as  a  separate  occupational 
classification  and  has  on  many  occasions  in  tlie  past  been 
held  by  this  Board  to  constitute  a  separate  craft  or  class 
for  representation  purposes  under  the  Railway  Labor  Act. 
The  differences  in  the  duties  of  road  trainmen  and  men  in 
yard  service  was  fully  described  in  the  Classification  and 
Index  of  Steam  Railroad  Occupations,  issued  by  the  United 
States  Railroad  Labor  Board  in  1921.  These  four  occupa- 
tional classifications  and  their  descriptions  are  as  follow^s: 
Yard  Conductor  or  Yard  Foreman : 
".  .  .  .  positions  in  which  the  duties  of  incumbents  are 
to  supervise  and  assist  the  work  of  switchmen  and 
helpers  in  yard  switching  and  yard  work  train  service, 
including  supervision  of  the  breaking  up  and  making 
up  of  trains ;  and  to  perform  related  work."  (Page  257) 
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Yard  Brakrman  or  Yard  Helper,  Stritehtevder: 
".  .  .  positions  in  wliich  tlie  duties  of  incumbents  are  to 
couple,  uncouple  and  ride  cars  in  connection  witli  the 
breaking  up  and  making  up  of  trains;  to  handle 
switches;  and  to  perform  related  work  in  connection 
with  yard  switching  or  switch  tending  service."  (Page 
208)  [6] 

Road  Freight  Brakeman  or  Flagman: 

".  .  .  .  positions  in  which  the  duties  of  incumbents  are 

to  assist  conductors  in  the  operation  and  protection 

of  freight  trains;  and  to  perform  related  work."  (Page 

257) 

Road  Freight  Conductors: 

".  .  .  .  positions  in  which  the  duties  of  incumbents  are 
to  have  charge  of  the  operation  of  freight  trains  en- 
route  and  at  stations,  between  terminals;  and  to  per- 
form related  work."   (Page  256) 

During  the  early  years  of  this  Board's  experience,  ques- 
tions of  employees  with  dual  or  interchangeable  seniority, 
the  voting  of  men  who  worked  part  time  in  two  crafts  or 
classes,  and  the  specific  question  of  whether  yardmen  (j^ard 
foremen,  helpers  and  switchtenders)  are  a  separate  craft 
or  class  for  the  purpose  of  the  Railway  Labor  Act,  came 
before  the  Board  for  decision  on  many  occasions.  The  fol- 
lowing excerpts  from  some  of  the  Board's  earlier  decisions, 
a  number  of  which  were  reviewed  and  sustained  by  judicial 
authorities,  bear  particularly  on  the  issues  in  the  instant 
cases. 

In  its  findings  in  Case  R-276,  decided  August  13,  1937, 
representation  of  train  and  yard  service  of  the  Oklahoma 
Railway,  the  Board  laid  down  the  general  principle  that 
agreement  coverage  has  no  bearing  on  the  determination 
of  representation  by  craft  or  class  in  the  following  language : 
"Further,  the  right  of  selection  of  representative  by 
each  craft  or  class  is  quite  independent  of  any  existing 
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agri'eiiu'nt.  No  limit  it^  placed  in  the  law  upon  the  right 
of  a  craft  or  class  to  select  its  representative  and  that 
right  cannot  he  curtailed  or  limited  by  any  existing 
agreement." 


*&' 


In  the  Board's  findings  in  Case  R-2!)0,  decided  July  14, 
1938,  representation  of  road  conductors,  yard  foremen, 
lielpers  and  switclitenders,  Pittsburgh  &  Lake  Erie  Rail- 
road Co.,  the  Board  said : 

"On  most  of  the  railroads  in  the  United  States  yard- 
men constitute  another  such  craft  or  class.  It  includes 
yard  foremen  or  yard  conductors,  yard  brakemen  or 
yard  helpers  and  usually  also  switchtenders." 

And  further  in  those  findings  the  Board  stated: 

"In  all  elections  held  by  the  Board  subsecjuent  to  1935, 
the  Board  has  uniformly  treated  yardmen  as  a  single 
craft  or  class  in  accordance  with  the  general  practice 
as  it  existed  on  tlie  railroads  of  the  country  prior  to 
1935."  [7] 

Still  further  in  those  findings,  the  Board  made  the  fol- 
lowing statements,  which  are  particularly  pertinent  to  the 
instant  disputes : 

"In  view  of  all  circumstances  of  the  present  case,  as 
well  as  the  customary  practices  and  established  jjrece- 
dents,  the  National  Mediation  Board  is  of  the  opinion 
that  the  yard  foremen  or  yard  conductors  do  not  con- 
stitute a  craft  or  class  within  the  meaning  of  the  Rail- 
way Labor  Act.  They  are  but  a  part  of  the  craft  or 
class  of  yardmen  or  switchmen  which  by  long-estab- 
lished custom  and  practice  includes  all  of  the  yardmen, 
including  the  switchtenders  whose  status  of  yardmen 
on  this  railroad  is  not  cpestioned.  All  employees  regu- 
larly assigned  to  service  as  yardmen  are  entitled  to 
participate  in  the  election  and,  as  in  the  case  of  the 
road  conductors,  such  unassigned  extra  men  as  devote 
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a  prepondorant  amount  of  service  to  yard  work  are 
also  eligible. 

"The  interchangeable  duties  of  tlie  employees  in  the 
various  classes  of  service  and  the  use  of  the  'Common 
Extra  Board'  on  this  railroad  make  it  extremely  diffi- 
cult to  distinguish  tlie  crafts  or  classes  of  employees 
for  purposes  of  representation  under  the  Railway 
Labor  Act.  As  suggested  above  the  contesting  organi- 
zations might  be  best  advised  to  agree  to  vote  all  the 
employees  involved  in  the  dispute  as  a  single  craft  or 
class.  But  in  view  of  the  provision  of  the  Act  that  each 
craft  or  class  shall  have  the  right  to  designate  represen- 
tatives, it  is  the  judgment  of  the  Board  that  the  facts  in 
the  case  establish  that  the  representation  of  two  crafts 
or  classes  of  employees  are  in  dispute : 

1.  Road  Conductors. 

2.  Yardmen  (foremen,  helpers  and  switchtenders)" 

On  the  subject  of  double  voting  in  representation  disputes 
and  the  manner  of  determining  the  craft  or  class  in  which 
a  man  will  vote  based  on  the  preponderance  of  his  service 
in  a  definite  checking  period,  the  following  quotation  from 
the  Board's  findings  in  Case  R-125,  decided  October  11, 
1935,  representation  of  road  conductors,  Norfolk  &  Western 
Railway  Co.,  outline  specifically  the  Board's  policy  in  these 
matters,  which  has  remained  unchanged  throughout  the 
years : 

"Yard  service  employees  may  have  seniority  rights  as 
road  men  and  vice  versa.  Engineers  and  firemen  also 
accumulate  seniority  in  both  crafts  concurrently. 
Nevertheless,  the  established  and  recognized  practice 
has  been  to  vote  employees  only  in  the  one  craft  in 
which  they  are  employed  at  the  time  that  an  election  is 
held.  Any  other  practice  would  mean  multiple  voting 
and  multiple  representation,  and  would  obliterate  the 
lines  between  the  crafts  or  classes  which  Section  2, 
Fourth  and  Ninth,  clearly  intend  should  be  main- 
tained." [8] 
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"The  Board  is  of  the  opinion  that  tlie  Railway  Labor 
Act  authorizes  no  such  double  voting.  It  has  uniformly 
ruled  that  employees  may  vote  in  one  craft  or  class  only, 
and  all  its  elections  have  been  conducted  accordingly. 
The  first  annual  report  of  tlie  Board  referred  to  its 
rulings  in  these  words: 

'It  has  been  claimed  occasionally  *  *  *  that  employees 
who  have  seniority  rights  in  several  crafts  or  who 
work  interchangeably  in  more  than  one  craft  should 
have  a  vote  in  each  craft  in  wliich  tliey  may  thus 
have  an  interest.  The  Board  has  felt  that  the  Act  in- 
tended each  employee  to  vote  in  one  class  or  craft 
only,  and  has  uniformly  ruled  accordingly,  follow- 
ing a  decision  of  United  States  District  Judge 
Gordon  in  a  case  that  arose  on  the  Georgia  &  Florida 
Railroad.^' 

". . .  It  is  common  practice  on  all  railroads  for  certain 
employees  to  perform  part-time  service  in  more  than 
one  craft.  When  they  thus  work  part-time  in  two 
crafts,  it  customary  to  classify  them  for  voting 
and  representation  purposes  in  the  craft  or  class 
where  they  work  a  preponderant  amount  of  time 
during  a  representative  period.  The  reasonableness 
of  this  practice  is  attested  to  by  many  voluntary 
agreements  made  between  employees'  organizations 
involved  in  representation  disputes.  The  most  recent 
of  these  mutual  agreements  made  by  the  two  organi- 
zations involved  in  the  present  dispute  was  dated 
June  2, 1938,  to  apply  as  a  rule  for  an  election  on  the 
Boston  &  Albany  Railroad."'  In  contested  cases  the 
Board  has  uniformly  followed  the  same  practice. 

The  ORG  contended  that  on  many  railroads  switching 
operations  in  so-called  small  yards  where  no  yard  engines 
are  assigned  and  certain  industrial  switching  work  is  done 
by  road  crews,  and  is  not  considered  to  be  work  generally 


3.  First  Annual  Report,  p.  22. ' 
5.  Cases  R-452  and  R-460." 
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assigned  to  inen  employed  in  the  yardmen's  craft  or  class. 
In  support  of  their  contentions,  they  referred  to  the  follow- 
ing cases : 

R-1280 — Representation  of  Road  Conductors,  Balti- 
more &  Ohio  RR 

R-1324 — Representation  of  Road  Conductors,  Chicago 
&  North  Western  Ry. 

R-1629 — Representation  of  Road  Conductors,  Atlantic 
Coast  Line  RR 

R-1655 — Representation  of  Firemen  &  Hostlers,  Bush 
Terminal  RR 

R-1775 — Representation  of  Road  Conductors,  Int'l 
Great  Northern  RR 

R-1785 — Representation  of  Road  Conductors,  Northern 
Pacific  RR 

R-1813— 2175,  2611,  Representation  of  Road  Conduc- 
tors, Clinchfield  RR 

R-2457 — Representation  of  Road  Conductors,  Erie  RR 

R-2530 — Representation  of  Road  Conductors,  New 
York  Central  RR 

R-2721 — Representation  of  Road  Conductors,  Colo- 
rado &  Southern  Ry.  [9] 

The  files  in  each  of  the  above  cases  have  been  examined. 
It  was  noted  that  in  each  and  every  one  of  these  cases,  the 
list  of  eligible  voters  was  established  by  agreement  between 
the  organizations  without  the  necessity  of  the  Board  passing 
upon  any  such  cjuestions  as  those  raised  by  the  ORG  in  the 
present  cases.  It  was  further  noted  in  this  examination  of 
the  above  files  that  the  crews  referred  to  by  the  ORC  are 
those  performing  switching  at  intermediate  points  and  loca- 
tions where  no  yard  crews  are  regularly  assigned.  Such 
crews  have  always  been  considered  to  be  in  road  service, 
some  of  them  on  certain  roads  being  referred  to  as  road 
switchers,  roustabouts,  or  road  dodgers,  and  in  the  main, 
those  crews  are  paid  local  freight  rates.  In  some  few  cases. 
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by  negotiated  agreement,  crews  performing  sucli  service 
receive  yard  rates,  but  they  are  still  considered  to  be  in  road 
service.  This  situation  applies  particularly  to  the  crews 
working  out  of  Willbridge,  on  the  Spokane,  Portland  & 
Seattle  Railway. 

It  is  clear  to  the  Board  that  the  commonly  acce])ted  dis- 
tinction between  road  and  yard  service  prevails  on  the 
Spokane,  Portland  &  Seattle  Railway  and  its  operated 
subsidiaries;  further,  that  the  crews  regularly  assigned  to 
yard  switching  work  at  the  seven  locations  now  referred  to 
as  "open"  yards  are  in  fact  and  in  name  also  yardmen; 
that  they  are  paid  yard  rates  of  pay  and  work  under  special 
yard  rules  in  the  joint  agreement  of  April  1,  1925  between 
the  carrier,  the  ORG  and  the  BRT.  In  other  words,  they 
belong  to  the  craft  or  class  of  yardmen,  as  above  defined, 
and  they  are  not  roadmen.  Accordingly,  the  Board  has 
reached  the  following — 

CONCLUSIONS 

On  tlie  basis  of  the  entire  record  in  these  cases,  the 
National  ]Mediation  Board  iinds  that  representation  dis- 
putes exist  among  the  employees  of  the  carrier  in  the  three 
following  crafts  or  classes : 

(1)  Case  R-2763,  Road  Conductors; 

(2)  Case  R-2753,  Road  Brakemen,  including  Flagmen 

and  Baggagemen; 

(3)  Case  R-2805,  Yardmen,  including  Yard  Foremen, 

Yard  Helpers  and  Switchtenders. 

The  craft  or  class  of  yardmen  in  Case  R-2805  will  include 
all  men  employed  as  yard  foremen,  yard  helpers  and  switch- 
tenders  and  who  work  under  either  the  yardmen's  agree- 
ment of  December  1, 1952  or  under  the  provisions  of  Articles 
XIII  through  XXIII  of  the  joint  agreement  between  the 
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carrier,  the  ORC  and  the  BRT,  effective  April   1,  1925, 

wherever  employed. 

The  eligible  lists  of  employees  in  the  three  crafts  or 
classes  named  above  shall  include  all  employees  regularly 
assigned  as  (1)  road  conductors,  (2)  road  brakemen,  and  {?>) 
yardmen,  as  of  June  1,  1954,  and  [10]  also  those  (employees 
who  have  worked  a  preponderance  of  their  time  in  each  of 
the  three  crafts  or  classes  during  the  period  April  1,  1954 
through  May  31,  1954.  The  usual  provisions  relative  to  men 
on  sick  leave,  authorized  leave  of  absence,  extra  and  fur- 
loughed  employees,  men  in  military  service,  and  men  draw- 
ing total  and  permanent  disability  who  are  under  the  age 
of  65,  will  govern  in  the  preparation  of  the  three  eligible 
lists. 

A  Mediator  will  be  assigned  to  conduct  an  election  among 
each  of  the  three  crafts  or  classes  at  an  early  date. 

By  direction  of  the  National,  Mediation  Board. 

E.  C.  Thompson 
Secretary  [11] 
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Appendix  E 

Submission  to  NRAB  of  SUNA 

File  No 

Docket  No 


Ex  Parte  Submission 
Before  the  National  Railroad  Adjustment  Board 

Parties  to    (    Switchmen's  Union  of  North  America 
Dispute      \    Southern  Pacific  Company  (Pacific  Lines) 

Statement  of  Claim  : 

Claim  is  made  for  one  day's  pay  at  the  yard  rate  of 
payment  applicable  for  the  senior  switchman  standing  for 
service  at  Los  Angeles  Yard,  Los  Angeles  Division,  when 
brakemen  were  permitted  to  perform  yard  service  as  fol- 
lows : 


I960 
Date 

On  Duty 
Time 

Yard  Job 
Worked 

Brakeman  Used 

2/17 

11:59  PM 

524 

Lee  Roberts 

2/17 

11:59  PM 

524 

G.  W.  Gallagher 

[1] 

Statement  of  Facts  : 

Under  the  Yard  Agreement  in  effect  on  the  Southern 
Pacific  (Pacific  Lines),  prior  to  September  14,  1959,  agree- 
ment rules  were  in  effect  to  permit  brakemen  to  transfer  to 
yard  service  on  a  temporary  basis  when  such  brakemen 
desiring  to  transfer  could  not  work  fifty  (50)  per  cent  of 
the  time  in  road  service.  The  provisions  permitting  the  use 
of  brakemen  read  as  follows : 
"Article  23 

Section  (a).  Yard  employes  will  have  no  rights  in 
train  service  and  vice  versa,  but  if  temporarily  em- 
ployed, they  will  not  lose  their  rights  within  sixty  (60) 
days. 
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Note :  1 — The  loss  of  seniority  after  sixty  (GO)  days 
will  not  apply  to  switchmen  used  in  train  service 
who,  account  slack  business,  cannot  work  fifty  (50) 
per  cent  of  their  time  as  switchmen ;  Local  Chairman 
and  local  officials  will  determine  percentage  by  check- 
ing back  for  a  fifteen  (15)  day  period. 

Note :  2 — Brakemen  who  temporarily  transfer  to 
yard  service  account  being  unable  to  work  fifty  (50) 
per  cent  of  their  time  in  road  service,  as  [3]  i)rovided 
for  by  Interpretation  Agreement  TRN  1-299,  signed 
at  San  Francisco,  April  2, 1942,  shall  take  temporary 
rank  on  switchmen's  consolidated  list  as  of  date  of 
first  service  and  shall  retain  such  seniority  until 
released  due  to  the  provisions  of  Article  47,  Section 
(a)  and  NOTE,  Trainmen's  Agreement. 

In  yards  where  brakemen  are  temporarily  working 
under  the  jjrovisions  of  this  Article,  if  switchmen  junior 
in  seniority  to  such  brakemen  are  unable  to  work  ten 
(10)  shifts  in  a  two-week  period  in  that  yard,  Super- 
intendent or  his  authorized  representative,  at  request 
of  the  Local  Chairman,  SU  of  NA,  will  remove  sufficient 
brakemen  from  the  working  list  in  that  yard  prior  to 
the  expiration  of  the  fifty-nine  (59)  day  period  in 
reverse  seniority  order  to  the  extent  necessary  to 
enable  such  junior  switchmen  to  work,  if  possible,  at 
least  ten  (10)  shifts  in  a  two-week  period.  To  determine 
the  time  worked  by  such  junior  switchmen.  Local  Chair- 
man, SU  of  NA,  and  authorized  representative  of  the 
Superintendent  will  check  back  for  the  two  weeks  im- 
mediately preceding  12 :01  A.M.,  Monday  of  the  week  in 
which  Local  Chairman,  SU  of  NA,  makes  the  request. 

(See  YDM  1-78  and  TRN  1-299,  Appendix  B.)" 
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"YDM  2-7 
Mr.  R.  J.  Brooks  December  1, 1939 

General  Chainiian,  BRT, 
Pacific  Building, 
San  Fi'ancisco,  Calif. 
Dear  Sir: 

This  letter  will  confirm  understanding  reached  with 
respect  to  the  application  of  each  the  Trainmen's 
Agreement  which  becomes  effective  December  IG,  1939, 
excluding  former  El  Paso  and  Southwestern  Railroad, 
and  the  Yardmen's  Agreement  which  becomes  effective 
November  16,  1939,  excluding  former  El  Paso  and 
Southwestern  Railroad,  respectively.  The  understand- 
ing was,  that : 

In  view  of  the  fact  that  the  General  Committee  of  the 
Brotherhood  of  Railroad  Trainmen  is  authorized  to 
and  represents  the  two  classes  of  employes,  i.e.,  train- 
men [4]  and  yardmen,  employed  on  the  Southern  Pa- 
cific Company  (Pacific  Lines),  and  the  further  fact  that 
the  agreements  herein  referred  to  for  those  two  classes 
of  employes  were  negotiated  by  said  General  Commit- 
tee, it  is  mutually  agreed  that  none  of  the  provisions 
of  the  Trainmen's  Agreement,  which  becomes  effective 
December  16,  1939,  shall  be  construed  by  either  party 
as  being  in  conflict  with  anj'  provisions  of  the  Yard- 
men's Agreement,  which  became  effective  November 
16,  1939;  likewise,  no  provision  of  the  Yardmen's 
Agreement,  which  became  effective  November  16,  1939, 
shall  be  construed  by  either  party  as  being  in  conflict 
with  any  provisions  of  the  Trainmen's  Agreement 
effective  December  16,  1939. 

If  you  concur,  please  signify  your  acceptance  in  the 
space  provided  herein. 

Yours  truly, 
(Signed)  R.E.  Beach 
Assistant  Manager  of  Personnel 
ACCEPTED :  Southern  Pacific  Company 

(Signed)  R.  J.  Brooks 
General  Chairman 
Brotherhood  of  Railroad  Trainmen" 
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"TRN  1-299 

INTERPRETATION  AGREEMENT 

This  Agreement  between  the  Southern  Pacific  Com- 
pany (Pacific  Lines)  and  the  Brotherhood  of  Rail- 
road Trainmen,  constitutes  an  interpretation  of  Article 
47,  Section  (a)  and  Note,  of  the  Trainmen's  current 
Agreement,  reading  as  follows : 

'Section  (a).  Yard  employes  will  have  no  rights  in 
train  service,  and  vice  versa,  but  if  temporarily  so 
assigned  shall  not  lose  their  rights  therein  within 
sixty  (60)  days. 

NOTE :  The  above  not  to  apply  to  trainmen  used 
in  yard  service,  who,  account  slack  business,  are 
unable  to  work  50%  of  the  time  as  trainmen.  Local 
Chairmen  and  Local  Officials  shall  determine  per- 
centage by  checking  back  for  a  period  of  fifteen 
(15)  days.'  [5] 

"Item  1 : 

Trainmen  desiring  to  temporarily  transfer  from  train 
service  to  yard  service  will  make  application,  in  writ- 
ing, to  Superintendent,  and,  if  approved,  the  following 
will  govern: 

Item  2 : 

Application  will  not  be  approved  if  check  shows  that 
for  the  last  15  consecutive  days  preceding  the  date  of 
application  the  trainman  could  have  worked  50%  of 
those  days  in  train  service  on  the  seniority  district 
from  which  he  desires  to  transfer. 

Item  3 : 

Trainmen  who  transfer  to  yard  service  under  Item 
1,  will  take  seniority  rank  on  the  yardmen's  division 
seniority  roster  as  of  the  date  of  first  service  and  will 
retain  such  seniority  until  released  under  the  provi- 
sions of  Article  47,  Section  (a)  and  Note,  Trainmen's 
current  Agreement. 
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Item  4: 

If  a  trainman  who  transfei's  under  Item  1,  desires 
to  make  a  ])ermanent  transfer  to  yard  service  on  the 
division  to  wliicli  tempoi-arily  transferred,  and  pro- 
vided same  is  approved  by  Superintendent  or  Superin- 
tendents involved,  seniority  rank  on  the  switchmen's 
division  seniority  roster  will  be  as  of  12:01  A.M.  of 
the  date  transfer  is  approved. 

If  additional  yardmen  are  hired  on  tlie  division  during 
the  period  tlie  trainman  is  being  used  in  yard  service, 
men  so  hired  will  be  junior  to  the  trainman  who  trans- 
ferred under  the  provisions  of  Item  1;  however,  when 
working  list  is  reduced,  the  trainman  or  trainmen  Avill 
be  first  reduced  in  reverse  seniority  order,  unless  they 
have  permanently  transferred  to  yard  service  under 
the  provisions  of  this  Item. 

Item  5: 

Superintendents  will  furnish  Local  Chairmen,  BRT, 
having  jurisdiction  over  trainmen  and  yardmen,  the 
names  and  seniority  date  of  trainmen  who  transfer  to 
yard  service,  either  temporarily  or  permanently. 

Item  6: 

This  interpretation  Agreement  becomes  effective 
April  22,  1942,  and  cancels  any  other  interpretation 
of  Article  47,  Section  (a)  of  the  Trainmen's  current 
Agreement,  with  which  it  conflicts.  [6] 

"Signed  at  San  Francisco  this  2nd  day  of  April,  1942." 

(Signatures  not  reproduced) 

On  October  1,  1957  the  duly  authorized  representatives  of 
the  class  and  craft  of  employes  covered  by  the  yard  agree- 
ment involved  herein  served  a  Section  6  Notice  under  the 
application  of  the  Railway  Labor  Act,  asking  and  demand- 
ing a  change  in  rules  in  part  as  follows: 
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"COMPANY  FILE  YD]\[  2-7  OF  DECEMBER  1, 
1939,  IS  CANCELLED  INSOFAR  AS  IT  PERTAINS 
TO  THE  CHANGES  HEREIN  INDICATED." 

"Article  23,  Section  (a) 

(Cancel  Present  23(a)  and  Substitute:) 
Yard  employes  will  have  no  rights  in  train  service 
and  vice  versa,  but  if  switchmen  are  temporarily  em- 
ployed in  road  service,  they  will  not  lose  their  rights 
within  sixty  (60)  days. 

Note:  The  loss  of  seniority  after  sixty  (60)  days 
will  not  apply  to  switchmen  used  in  train  service  who, 
account  slack  business,  cannot  work  fifty  (50)  per 
cent  of  their  time  as  switchmen;  Local  Chairman, 
SUNA,  and  local  officials  will  determine  percentage 
by  checking  back  for  a  fifteen  (15)  day  period." 

The  employes'  notice  to  cancel  the  old  Article  23,  with  its 
reference  and  application  to  brakemen  being  permitted  to 
work  in  yards  where  the  yard  agreement  was  applicable, 
and  adopt  a  new  Article  23  eliminating  provisions  for 
brakemen  to  work  in  the  yard,  was  handled  under  the  pro- 
visions provided  for  by  the  Railway  Labor  Act.  In  mediation 
proceedings  being  held  on  the  property  during  August  of 
1959  it  was  agreed  the  new  rule  as  proposed  would  be 
granted.  Subsequently,  and  on  September  14,  1959  the  new 
Article  23,  Section  (a)  became  effective.  With  cancellation 
of  the  old  Article  23(a)  and  adoption  of  the  new,  the 
parties  removed  from  the  yard  agreement  the  provisions 
that  had  been  in  effect  for  a  long  number  of  years  per- 
mitting brakemen  to  transfer  to  service  arising  under  the 
yard  agreement,  establish  a  temporary  seniority  date,  and 
work  in  accordance  therewith. 

At  times  and  dates  shown  in  statement  of  claim  the  carrier 
permitted  brakemen  to  be  used  in  yard  service  on  jobs 
indicated.  All  of  the  employes  named  in  statement  of  claim 
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had  previously  established  seniority  dates  as  brakeiiien  in 
the  carrier's  service.  All  of  the  employes  so  named  retained 
their  prior  seniority  dates  as  brakemen  while  they  were 
being  used  in  yard  service  as  indicated,  and  their  seniority 
as  brakemen  continued  to  accumulate  while  they  were  being 
used  in  yard  service.  [7] 

At  the  conclusion  of  their  use  in  yard  service  (March  16, 
19G0)  all  of  the  employes  named  in  statement  of  claim  were 
recalled  to  service  on  the  brakemen's  board  with  their 
prior  seniority  date  as  brakeman  aiDplicable  to  each. 

A  claim  was  entered,  consistent  with  the  statement  of  claun 
herein,  and  was  denied,  except  that  a  claim  entered  and 
handled  to  a  conclusion  on  the  property  included  the  name, 
and  service  performed  by  another  employe  (E.  M.  Collins) 
who  was  a  switchman  properly  transferred  to  the  Los 
Angeles  Yard  for  service.  The  service  performed  by  R.  M. 
Collins  during  the  period  involved  in  this  claim  is,  there- 
fore, removed  from  the  claim  in  the  presentation  now  made. 

Employes  Position: 

A  Yard  Agreement  covering  Rates  of  Pay  and  Rules,  in 
effect  on  the  dates  of  this  claim  is  on  file  Avith  the  Board 
and  is  hereby  made  a  part  of  this  submission.  Directly 
involved  herein  are  the  following  rules: 
"ARTICLE  2 

Section  (a).     Eight  hours  or  less  shall  constitute  a 
day's  work." 
"ARTICLE  12 

Section  (b).     The  senior  switchman  in  point  of  serv- 
ice will  have  the  choice  of  engines." 
"ARTICLE  23 

Section  (a).  Yard  employes  will  have  no  rights  in 
train  service  and  vice  versa,  but  if  switchmen  are 
temporarily  employed  in  road  service,  they  will  not  lose 
their  rights  within  sixty  (60)  days. 
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NOTE:  Tlie  loss  of  seniority  after  sixty  (6)  days 
will  not  apply  to  switchmen  used  in  train  service  who, 
account  slack  business,  cannot  work  fifty  (50)  per 
cent  of  their  time  as  switchmen;  Local  Chairman, 
SUNA,  and  local  officials  will  determine  percentage 
by  checking  back  for  a  fifteen  (15)  day  period." 

It  is  the  employes'  f)osition  in  this  case  that  the  carrier 
improperly  permitted  brakemen  to  work  in  Los  Angeles 
Yard  at  times  and  dates  of  claim ;  that  there  w-as  no  provi- 
sion in  the  yard  agreement  to  permit  the  use  of  such  em- 
ployes, account  such  permissive  rules  had  been  removed 
from  the  yard  agreement  some  five  (5)  months  previous; 
(see  employes  facts) ;  therefore,  the  use  of  the  brakemen  as 
switchmen  in  yard  service  violated  the  provisions  of  the 
yard  agreement  heretofore  reproduced.  Accordingly,  the 
claims  should  be  sustained  in  line  \\'ith  binding  yard  settle- 
ments and  Special  Board  Awards  applicable  to  circum- 
stances where  brakemen  are  used  in  yard  service.  [8] 

Attached  as  the  Em]iloyes  Exhibit  "A"  is  a  copy  of  Decision 

No.  1405,  Special  Adjustment  Board  No.  18,  which  decided 

a  yard  claim  arising  under  the  yard  agreement  rules  in 

effect  on  this  property.  In  Decision  1405  the  Special  Board 

considered  a  claim  of  the  senior  switchman  standing  for 

service  performed  by  a  brakeman  who  had  not  properly 

invoked  the  provisions  of  Article  23,  Section  (a)  of  the 

yard  agreement  so  that  he  could  he  properly  used  in  yard 

service.  A  brief  review  of  Exhibit  "A"  reveals  the  following: 

"Brakeman  Frost  had  not  made  application  in  writing 

to  temporarily  transfer  to  yard  service  as  provided 

by  TEN  1-299." 

".  .  .  yardmen  .  .  .  ivere  ivithin  the  meaning  of  the 
rules  of  agreement  and  interpretation  thereof  to  he 
considered  availahle  for  the  service  performed  hy 
Brakeman  Frost;  and  Brakeman  Frost  was  therefore 
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inipropeily  used  to  tlie  exclusion  of  available  yardmen 
and  in  violation  of  the  rules,  interpretations  and  under- 
standings.'" (Emphasis  added) 

It  follows  that  the  yard  agreement  rules  prohibit  the  use 
of  brakemen  to  })erform  yard  work  mdess  procedures  are 
followed  which  properly  permit  brakemen  to  work  in  yard 
service.  And  where  such  procedures  have  been  removed 
from  the  yard  agreement,  and  thus  are  no  longer  available 
for  application,  any  use  of  brakemen  is  contrary  to  the 
yard  rules. 

Attached  as  the  Employes  Exhibit  "B"  is  a  reproduction 
of  the  handling  leading  to  settlement  of  claim  covered  by 
the  carrier's  file  148-3173.  Sheets  1  and  2  of  Exhibit  "B" 
reproduce  the  General  Chairman's  (SUNA)  letter  of 
November  5,  1954,  file  Sac-73;  sheets  3  and  4  reproduce 
tlie  carrier's  letter  of  December  13,  1954,  file  YDM  148-3173 
wherein  reasons  for  initial  denial  of  the  claim  are  set  forth, 
and  sheet  5  shows  that  the  claim  was  disposed  of  by  settle- 
ment adjustment,  on  the  basis  that  the  brakemen  were  im- 
properly used  to  perform  the  yai'd  service  over  the  period 
of  time  involved. 

Attached  as  the  Employes  Exhibit  "C"  is  a  photostatic  copy 
of  carrier's  records  showing  the  dates  the  brakemen  em- 
ployes herein  transferred  to  the  Los  Angeles  Yard  board 
as  "loaners"  and  the  dates  the  same  employes  were  "Re- 
called to  Brakemen's  Board." 

The  Board  will  note  that  Sheet  1  of  Exhibit  "C"  lists  S.  R. 
Albrecht,  V.  W.  Enderle,  G.  W.  Gallagher,  N.  D.  Hollis, 
R.  B.  Moore,  J.  E.  Richcreek,  Lee  Roberts  and  G.  D.  Spain- 
hower  all  as  loaners.  "Loaners"  is  a  term  applied  to  brake- 
men  employes  who  are  "loaned"  from  the  brakemens  board. 
Tlie  Board  will  also  note  on  sheet  1,  the  date  such  brakemen 
marked  upon  the  yard  board.  [9] 
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Sheet  2  of  Exliibit  "C"  shows  tlie  date  these  same  employes 
were  recalled  to  the  brakemen's  board.  The  instant  claims 
all  arise  during  the  period  of  time  these  same  brakemen 
employes  of  the  carrier  performed  yard  service  at  the 
carrier's  Los  Angeles  Yard. 

All  data  and  argument  herein  has  been  presented  to  carrier 
and  discussed  in  conference  as  required  by  the  Railway 
Labor  Act  as  amended.  Oral  hearing  is  waived. 

We,  therefore,  request  a  sustaining  award  in  this  claim. 

Respectfully  submitted, 

/s/     John  R.  Burge 

John  R.  Burge,  General  Chairman 
Switclmien's  Union  of  North  America 
Southern  Pacific  Co.  (Pacific  Lines) 
268  Market  Street— Room  333 
San  Francisco  11,  California 
cc — Mr.  K.  K.  Schomp 

Manager  of  Personnel 

Southern  Pacific  Company 

65  Market  Street 

San  Francisco  5,  Calif.  [10] 
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Submission  to  NRAB  of  Southern  Pacific 

Docket  No 

Before  the  National  Railroad  Adjusttnent  Board 
First  Division 

In  the  ]\[atter  of 
Switcliinen's  Union  of  North  America 
vs. 
Soutliern  Paciiic  Company  (Pacific  Lines) 

•  #*«*«* 

Statement  of  Claim  : 

"Claim  is  made  for  one  day's  pay  at  the  yard  rate  of  jiay- 
ment  applicable  for  the  senior  switchman  standing  for 
service  at  Los  Angeles  Yard,  Los  Angeles  Division,  when 
brakemen  were  permitted  to  perfoiin  yard  service  as  fol- 
lows : 

1960  On  Duty  Yard  Job 

Date  Time  Worked  Brakeman  Used 

2/17 11 :59  PM  524  Lee  Roberts 

2/17 11:59  PM  524  G.W.Gallagher 

[1] 

•  ••**** 

(The  above-quoted  statement  of  claim  is  the  same  as  that 
contained  in  the  ex  parte  submission  of  the  Switchmen's 
Union  of  North  America;  it  is  used  solely  for  identification 
and  its  use  does  not  constitute  an  adoption  thereof.) 

The  Southern  Pacific  Company-Pacific  Lines  (hereinafter 
referred  to  as  the  carrier),  in  response  to  notice  by  First 
Division,  National  Railroad  Adjustment  Board,  that  the 
Switclimen's  LTnion  of  North  America  (hereinafter  referred 
to  as  the  petitioner)  has  filed  an  ex  parte  submission,  and 
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request  that  the  carrier  file  its  answer  in  the  matter  of  tlie 

above  claim,  respectfully  submits  the  following:  [3] 

CAERIER'S  STATEMENT  OF  FACTS 

1.  An  agreement  effective  September  1,  1956  (herein- 
after referred  to  as  the  "current  agreement"),  covering 
wages  and  working  conditions  of  carrier's  yard  service 
employes,  hereinafter  referred  to  as  "switchmen",  has  been 
filed  with  this  Board  and  is  hereby  made  a  part  of  this 
submission. 

2.  Prior  to  November  26,  1951,  the  Brotherhood  of  Rail- 
road Trainmen  was  the  authorized  collective  bargaining 
agent  of  carrier's  switchmen ;  however,  subsequent  to  that 
date,  pursuant  to  certification  by  the  National  Mediation 
Board,  the  Switchmen's  Union  of  North  America  has  been 
the  statutory  agent  of  carrier's  switchmen. 

3.  The  following  individuals  were  employed  as  switch- 
men at  Los  Angeles  on  dates  shown : 

Date 
Name  1960 

S.  R.  Albrecht 2/18 

V.  W.  Enderle 2/23 

G.  W.  Gallagher 2/14 

N.  D.  Hollis 2/23 

R.  B.  Moore 2/24 

J.  E.  Richcreek 2/24 

L.Roberts 2/17 

G.  D.  Spainhower 2/18 

Copies  of  their  respective  applications  for  employment  as 
switchmen,  prepared  individually  by  them  on  the  above- 
noted  dates,  are  attached  hereto  as  Carrier's  Exhibit  "A". 

The  above-identified  individuals  thereafter  established 
seniority  as  switchmen  in  the  same  manner  as  any  other 
person  newly  employed  as  such  and  were  used  in  turn  froni 
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tlir  switchmen's  seniority  extra  board  or  on  regular  assign- 
ments, through  exercise  of  their  [4]  newly  established 
seniority  as  switchmen  in  Los  Angeles  Yard,  as  follows : 

SwitcJnnan  S.  R.  Alhrecht 

Date  Job  Time 

I960  No.  On  Duty 

2/lS 711  11 :59  PM 

2/19 716  3:59  PM 

Switchmayi  V.  W.  Enderle 

2/25 519  (not  791)  11 :59  PM 

2/29 752  3:59  PM 

******* 

Switchman  G.  W.  Gallagher 

2/17 524  11 :59  PM 

2/18 642  11 :59  PM  [5] 

******* 

Switchman  N.  D.  Hollis 

2/25 792  11 :59  PM 

2/26 752  3 :59  PM 

******* 

Switchman  R.  B.  Moore 

2/25 711  11 :59  PM 

2/26 752  3 :59  PM 

******* 

Switchman  J.  E.  Richcreek 

2/2a 734  3:59  PM 

2/29 734  3 :59  PM 

******* 

Switchman  L.  Roberts 

2/17 524  11 :59  Plil 

2/18 642  11 :59  PM  [(!] 

******* 

Switchman  G.  D.  Spainhower 

2/18 711  11 :59  PM 

2/25 569  11 :59  PM 

•  •****• 
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4.  Tlie  above-named  individuals  had  been  in  service 
with  carrier  as  brakemen  (for  less  than  two  weeks  in  most 
instances  and  prior  thereto  with  the  Union  Pacific  Rail- 
road), but  because  of  insufficient  work  as  brakemen  they 
were  cut  off  from  such  service  and  were  then  reemployed  by 
carrier  as  switchmen  at  Los  Angeles  Yard.  When  carrier 
again  needed  additional  brakemen,  the  above-named  indi- 
viduals had  the  option  of  continuing  in  carrier's  service  as 
switchmen,  with  seniority  as  such  from  date  so  established 
following  their  employment  as  switchmen,  foregoing  any 
rights  they  may  have  had  under  the  agreement  covering 
carrier's  trainmen,  represented  by  the  Brotherhood  of  Rail- 
road Trainmen ;  or,  resigning  as  switchmen,  thereby  termi- 
nating their  seniority  and  status  as  such  under  provisions 
of  the  current  agreement  and  accepting  service  as  brakemen. 
Each  of  the  above  named  accepted  the  latter  option  as  of 
March  16,  1960.  [7] 

5.  Claim  was  presented  and  progressed  for  one  yard  day 
at  the  api^licable  rate  of  pay  for  the  senior  switchman  stand- 
ing for  the  service  performed  each  date  and  time  set  forth 
above  by  the  switchman  named,  based  on  the  premise  that 
brakemen  were  improperly  used  in  yard  service  at  those 
times  and  dates. 

POSITION  OF  CARRIER 

No  switchman  at  Los  Angeles  Yard  was  deprived  of  his 
seniority  rights  or  exercise  thereof  as  a  result  of  service  per- 
formed by  Switchmen  Albrecht,  Enderle,  Gallagher,  Hollis, 
Moore,  Richereek,  Roberts  and  Spainhower  on  the  various 
dates  here  involved.  Those  individuals  were  employed  by 
carrier  as  switchmen  on  the  respective  dates  shown  in 
paragraph  3  of  "Carrier's  Statement  of  Facts"  and  they 
established  seniority  as  switchmen  at  Los  Angeles  as  of 
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their  lirst  day  of  compensated  service  as  such,  in  the  same 
manner  as  any  other  person  newly  employed  by  carrier  for 
service  as  switchman  at  that  point.  They  were  used  as 
switchmen  on  dates  of  this  claim  in  accordance  with  their 
acquired  seniority  as  switchmen  and  their  resultant  stand- 
ing on  the  extra  board  for  such  service,  or  on  regular  as- 
signments acquired  through  exercise  of  such  seniority,  in 
strict  compliance  with  all  applicable  provisions  of  the  cur- 
rent agreement  and  in  the  same  manner  as  any  other  newly- 
employed  switchman.  Their  status  with  relation  to  other 
switchmen  in  Los  Angeles  Yard  was  no  different  than  the 
status  of  any  other  newly  employed  switchman  and  their 
use  for  service  at  the  various  times  and  dates  specified  in 
this  claim,  being  under  the  same  conditions  and  agreement 
provisions  ajiplicable  to  any  person  newly  employed  by 
carrier  as  switchman,  was  [8]  thus  without  prejudice  to  the 
rights  of  any  other  switchman  in  Los  Angeles  Yard.  In  this 
connection  the  Board's  attention  is  directed  to  claims  in- 
volving a  similar  issue  that  were  denied  by  this  Board  with- 
out aid  of  a  referee  in  Awards  17653  and  18275. 

Absent  a  showing  by  petitioner  that  carrier  is  restricted 
by  some  provision  of  the  current  agreement  from  freely 
selecting  persons  who  it  desires  to  employ  as  switchmen, 
carrier  asserts  that  it  has  this  exclusive  prerogative.  No 
showing  to  the  contrary  is  made  by  petitioner  and  it  cannot 
do  so  for  the  simple  reason  that  no  such  restriction  exists. 
The  fact  that  a  person  selected  by  carrier  for  employment 
as  a  switchman  might  have  and  retain  latent  seniority  as 
a  brakeman  (whether  with  this  carrier  or  some  other)  would 
certainly  not  have  any  effect  whatever  on  the  basic  right 
of  selection,  absent  some  contractual  obligation  specifically 
precluding  such  action.  It  is  a  fact  which  cannot  be  success- 
fully refuted  by  petitioner  that  through  the  years  carrier 
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has  employed  any  number  of  persons  as  switchmen  who 
were  at  the  time  in  a  cut-off  status  as  brakeman,  fireman, 
yardman,  clerk  or  whatever  from  some  other  railroad,  witli 
retention  of  their  seniority  and  subject  to  recall  when  needed 
(a  conmion  circumstance  in  the  railroad  industry)  without 
any  exception  being  taken  thereto  by  petitioner.  That  is 
precisely  what  occurred  in  the  instant  case  witli  the  one 
inmiaterial  excejotion  that  the  persons  employed  as  switch- 
men in  this  case  had  been  cut  off  as  brakemen  by  this  car- 
rier, immediately  prior  to  such  emplojnnent,  instead  of  some 
other.  It  should  be  noticed  that  each  of  these  employes  (ex- 
cept one)  had  previously  worked  as  a  brakeman  for  the 
Union  Pacific  Railroad  and  it  is  an  irrefutable  fact,  sup- 
ported by  [9]  past  occurrences,  that  petitioner  would  not 
challenge  carrier's  right  to  employ  cut-off  Union  Pacific 
brakemen  as  switchmen,  notwithstanding  the  fact  they  un- 
doubtedly would  retain  (and  perhaps  still  did)  latent  senior- 
ity as  brakemen  on  the  Union  Pacific.  Moreover,  the  ques- 
tion of  a  brakeman's  right  to  retain  latent  seniority  as  such, 
whether  with  this  carrier  or  some  other,  while  employed 
as  a  switchman,  is  strictly  a  question  that  addresses  itself 
to  the  organization  representing  brakemen  and  the  agree- 
ment covering  such  employes. 

In  its  "Statement  of  Facts"  petitioner  cites  rules  of  the 
agreement  and  interjiretations  thereof,  in  effect  prior  to  the 
date  of  the  current  agreement,  which  permitted  brakemen 
to  transfer  to  yard  service  on  a  temporary  basis,  if  they 
made  application  in  writing  and  if  they  could  not  work  fifty 
(50)  percent  of  the  time  as  brakemen,  and  the  action  taken 
to  cancel  such  provisions.  They  fail  to  mention  a  corollary 
request  for  a  new  rule  presented  by  petitioner  in  the  same 
proceedings,  which  read: 
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"Employes  of  tlu'  Coinpanj'  holding  and  accumulat- 
ing seniority  in  another  class  and  craft  will  not  be  per- 
mitted to  acquire  seniority  as  switchmen,  temporary 
or  otherwise,  while  still  holding  seniority  in  another 
class  and  craft ;  except  this  will  not  apply  to  employes 
promoted  in  accordance  with  Article  12,  Section  (a)  of 
the  current  Yard  Agreement." 


*^o' 


Carrier  declined  to  grant  the  above-requested  rule  and  it 
was  withdrawn  by  petitioner.  When  considered  in  the  light 
of  the  above-quoted  projiosed  rule,  it  is  clear  that  the  agree- 
ment provisions  cited  by  petitioner  applied  i^rimarily  to 
brakemen  who,  while  still  having  a  working  status,  were 
unable  to  work  fifty  percent  of  their  time  as  brakemen  and 
desired  to  temporarilij  transfer  into  yard  service,  as  [10] 
distinguished  from  circumstances  where  brakemen,  cut  off 
account  insufficient  work  to  permit  them  to  retain  a  working 
status,  seek  employment  as  switchmen  and  who,  when  so 
employed,  establish  seniority  as  such  in  the  same  manner 
as  any  other  newly  emj^loyed  switchmen,  with  the  option 
of  continuing  in  service  as  switchmen  with  such  actpiired 
seniority  even  though  they  might,  at  some  later  date,  stand 
to  be  recalled  for  service  as  brakemen,  as  in  the  instant  case. 
In  this  connection  carrier  submits  that  petitioner's  submis- 
sion of  this  claim  is  simply  an  attempt  on  its  part  to  secure 
a  rule  which  it  could  not  obtain  through  the  process  of 
negotiations. 

It  is  thus  abundantly  clear  that  none  of  the  provisions  of 
the  current  agreement,  cited  and  relied  on  by  petitioner, 
are  involved  in  any  way  in  this  claim  and  under  the  circum- 
stances neither  the  agreement  provisions  cited  nor  any  other 
supports  the  claim  presented. 

Unable  to  cite  any  agreement  provision  or  produce  any 
authoritative  evidence  in  support  of  its  contention  that  the 
above-named  individuals  were  not  switchmen  on  dates  of 
claim,  petitioner  attaches  a  photostatic  copy  of  carrier's 
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Form  CS  1132,  covering  changes  in  occupation,  as  Em- 
ploye's Exhibit  "C"  and,  in  connection  therewith,  lays  great 
stress  on  the  word  "loaner"  appearing  next  to  their  names 
thereon,  pointing  out  that  "loaner"  is  a  term  applied  to 
brakemen  employes  who  are  "loaned"  from  the  brakemen's 
extra  board.  Carrier  asserts  that  such  reference  in  this  in- 
stance was  strictly  an  error  on  the  part  of  the  individual 
preparing  said  form  and  cannot  be  construed  as  a  binding 
commitment  on  behalf  of  carrier.  In  any  event,  that  notation, 
per  se,  does  not  change  the  fact  that  said  individuals  [11] 
were  actually  employed  as  switchmen  and  were  in  such  a 
status  on  dates  of  claim.  In  this  connection  it  will  be  noted 
that  in  the  case  covered  by  Award  18275  a  "loaner"  was 
also  involved  and  that  fact  did  not  alter  said  "loaner's" 
status  as  a  new  employe  in  that  case. 

In  addition  to  the  agreement  provisions  cited,  petitioner 
refers  to  Decision  No.  1405  of  Special  Adjustment  Board 
No.  18  and  settlement  covered  by  Company  file  YD]\I  148- 
3173.  In  each  of  those  cases  brakemen  were  improperly  per- 
mitted to  temporarily  transfer  into  yard  service  under 
agreement  provisions  and  interpretations  then  in  effect 
(which  were  not  in  effect  on  dates  here  involved),  as  dis- 
tinguished from  the  instant  case  where  the  individuals  in- 
volved were  in  fact  employed  as  sivitchmen.  As  a  conse- 
cjuence,  neither  of  those  citations  are  involved  or  apply  in 
this  case. 

In  essence,  petitioner  is  here  challenging  carrier's  right 
to  employ  switchmen  from  whatever  source  available.  This 
Boai'd  has  long  recognized  and  affirmed  certain  inherent 
prerogatives  of  management,  including  the  right  to  supjjle- 
ment  and  otherwise  regulate  its  working  force  in  accordance 
with  the  requirements  of  the  service.  See  Awards  Nos. 
12336, 15119, 15600, 15601, 15570, 15750  and  16032,  which  are 
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but  a  few  of  sucli  awards.  In  the  interest  of  brevity,  carrier 

will  (juote  from  the  "Findings"  of  only  two  of  those  awards. 

In  Award  12336,  this  Division  stated  in  the  Findings,  in 

part,  as  follows: 

"The  choice  of  personnel  to  discharge  responsible 
duties  in  industry  and  commerce  everj^vhere  is  recog- 
nized as  the  prerogative  of  management."  (emphasis 
added)  [12] 

In  Award  15570,  this  Division  stated  in  the  Findings,  in 
part,  as  follows: 

"This  Division  does  not  have  the  right  to  determine 
the  employment  policies  or  standards  of  the  carrier." 
(emphasis  added) 

Carrier  asserts  that  the  principle  enunciated  in  the  above- 
quoted  excerpts  from  the  "Findings"  in  Awards  Nos.  12336 
and  15570  is  applicable  to  the  instant  case  and  controls.  The 
acciuisition  of  new  switchmen  is  the  prerogative  of  carrier, 
as  is  the  source  from  which  they  are  obtained. 

CONCLUSION 

Carrier  submits  that  the  claim  presented  herein  is  "without 
merit  or  agreement  support  and  respectfully  requests  that 
said  claim  be  denied. 

All  data  herein  submitted  have  been  presented  to  the 
duly  authorized  representatives  of  the  employes  and  are 
made  a  part  of  the  particular  question  in  dispute. 

Carrier  joins  petitioner  in  waiving  oral  hearing. 

FOR  THE  CARRIER: 

/s/  K.  K.  Schomp 

Manager  of  Pei-sonnel 
San  Francisco,  California 
November  8,  1961  [13] 
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PETITION  FOR  REHEARING 


Appeal  from  the  United  States  District  Court 

for  the  District  of  Oregon 

HONORABLE  GUS  J.  SOLOMON,  Judge 


PETITION   FOR  REHEARING 

The  decision  herein  is  in  irreconcilable  conflict  with 
the  findings  of  the  trial  court  and  the  decisions  of  the 
Oregon  and  United  States  Supreme  Coux-ts.  The  holding 
is  based  upon  misunderstanding  of  the  facts  and  mis- 
application of  the  law. 

I 

Finding  of  Settlement.  The  Court  erred  in  granting 

rescission  based  on  an  occurrence  in  1954  in  view  of  the 

finding  of  the  trial  court  that  the  parties  negotiated  and 

concluded  an  enforceable  settlement  of  their  dispute  in 


1956.  Settlement  niecges  and  extinguishes  all  anlecod- 
ent  claims.  Any  right  to  rescinrl  based  on  the  1954 
Revenue  Ruling  was  merged  in  and  extinguished  by 
the  1956  settlement.  Furthermore,  the  settlement  agree- 
ment, which  the  trial  court  found  was  approved  by  tlie 
parties,  expressly  provided  for  "mutual  releases"  (Exh. 
106). 

II 
Election.  Appellant  claims  that  plaintiffs  failed  to 
make  a  prompt  election  to  rescind  upon  the  occurrence 
of  the  fnistrating  event  and  thereby  waived  their  right 
to  this  remedy.  This  Court  erroneously  considered  the 
question  one  of  waiver  involving  intention  to  surrender 
a  right.  When  the  word  "waived"  is  used  in  the  sense 
of  election,  "the  requisite  of  even  apparent  intention 
to  surrender  a  right  is  absent."  5  Williston,  Contracts, 
275  §  684  (3d  Ed).  The  law  simply  does  not  pei-mit 
a  party  to  exercise  two  inconsistent  rights.  Sellers  did 
not  elect  to  rescind  after  the  frustrating  event  in  1954. 
The  trial  court  found  that  sellers  in  1956  negotiated  for 
and  arranged  a  conveyance  which  provided  for  a  pay- 
ment of  $50,000  plus  attorney's  fees,  indemnity  from 
taxes,  and  mutual  releases.  This  finding  of  a  choice  by 
sellers  inconsistent  with  rescission  results  in  an  election 
which  barred  rescission  regardless  of  intention. 

This  Court  considered  cases  on  laches  which  are  not 
applicable  to  the  question  of  election.  Injury  to  another, 


change  of  position,  or  loss  of  evidence  may  be  relevant 
to  the  question  of  timeliness  of  demand,  but  are  not 
relevant  to  a  choice  of  two  inconsistent  courses  of 
action. 

This  Court  failed  to  notice  that  plaintiffs,  after  the 
right  to  rescind  arose,  continued  to  treat  the  contract 
as  binding,  accepted  payments  under  it,  and  sought  to 
amend  its  terms — all  acts  which  bar  rescission. 

Contrary  to  the  record  of  wildly  fluctuating  earn- 
ings, this  Court  held  that  the  business  was  not  specu- 
lative, but  in  any  event  it  failed  to  consider  the  principal 
"speculative  delay"  in  which  plaintiffs  engaged;  that 
is,  whether  they  wanted  the  properties  back  if  they  had 
to  pay  a  tax  on  repossession  (Tr  172,  424,  457). 

Ill 
Unclean  Hands.  This  Court  correctly  holds  that  May- 
er's offense  was  serious  and  a  violation  of  a  vital  public 
policy.  The  offense  is  correctly  described  as  "deliberate 
concealment  of  significant  facts  from  the  taxing  au- 
thorities." But  only  plaintiffs  participated  in  the  con- 
cealment, and  the  Court  erroneously  holds  that  the 
parties  were  not  in  pari  delicto.  The  Court  fallaciously 
discusses  the  omission  of  facts  from  the  writing  instead 
of  concealment  and  fails  to  notice  the  rale  that  Sea- 
graves'  conduct  cannot  be  imputed  to  the  directors  of 
the  Institute. 


Taylor  v.  Grant,  204  Or.  10,  279  P2d  479,  281  P2cl 
704  (1955),  is  not  authority  for  disregarding  the  un- 
clean hands  disqualification  against  one  seeking  rescis- 
sion. It  is  authority  for  the  importance  of  the  rule  which 
requires  return  of  consideration  to  the  wrongdoer  as  a 
condition  precedent  to  rescission — a  male  which  will  not 
be  defeated  by  the  necessity  of  a  second  suit  when  the 
consideration  could  not  initially  be  returned  to  the 
wrongdoer  because  it  was  in  the  hands  of  one  not  a 
party  to  the  first  suit.  Taylor  v.  Grant  supports  appel- 
lant's claim  that  the  consideration  paid  by  defendant 
to  sellers  would  have  to  be  returned  as  a  condition  prece- 
dent. This  Court  failed  to  pass  upon  that  specification 
of  error. 

This  Court  misstates  that  the  trial  court  found  that 
Mayer's  motive  was  not  to  gain  a  tax  advantage  by 
concealing  a  relevant  fact.  No  such  finding  was  made. 
Such  conclusion  is  precluded  by  Mayer's  admission 
(Mayer's  Dep'n,  Exh.  151  pp.  42-3)  and  the  admission 
in  the  pretrial  order  that  the  rescission  agreement  was 
made  orally  because  if  known  "might  undermine  the 
bona  fides  of  the  whole  transaction  in  the  eyes  of  the 
Internal  Revenue  Service"  (R.  226).  The  parties  are 
bound  by  the  pretrial  order  (3  Moore's  Fed.  Prac,  2d 
Ed.,  1127)  which  in  Oregon  provides  that  upon  filing 
"the  pleadings  pass  out  of  the  case  and  are  superseded" 
(R.  287). 


Oregon  has  never  considered  the  unclean  hands  doc- 
trine to  require  injury  to  adverse  party,  government  or 
third  party.  In  Oregon  the  rule  "is  invoked  as  grounds 
of  public  policy  and  for  the  protection  of  the  integrity 
of  the  courtr  Taylor  v.  Grant,  279  P.2d  479,  485.  In 
the  Federal  courts  the  maxim  is  "self-imposed"  without 
regard  to  behavior  of  the  adverse  part}^  See  Precision 
Instr.  Mfg.  Co.  v.  Automotive  M.  Mach.  Co.,  324  U.S. 
806,  65  S.  Ct.  993,  89  L.  Ed.  1381  (1945),  where  con- 
cealment of  facts  in  a  patent  application  barred  relief 
even  though  the  opponent  was  the  active  party  in  the 
concealment.  This  opinion  herein  is  clearly  in  conflict 
with  that  decision  of  the  United  States  Supreme  Court. 

IV 
Modification  of  contract  by  inadmissible  oral  evidence. 

Contrary  to  the  opinion  herein,  the  trial  court  found 
that  the  risks  of  adverse  tax  consequences  were  foreseen 
by  plaintiff  (R.  315) .  The  court  relies  on  parol  evidence 
of  an  oral  agreement  to  conclude  that  the  Institute  as- 
sumed that  risk.  This  evidence  was  inadmissible.  The 
trial  court  found  the  oral  agreement  within  the  statute 
of  frauds,  and  under  the  strict  Oregon  statute,  evidence 
thereof  was  inadmissible.  Oregon's  likewise  strict  parol 
evidence  rule  also  prohibited  introduction  of  such  evi- 
dence. 

Although  recognizing  these  rules,  the  trial  court 
admitted  the  evidence  for  the  purpose  of  aiding  in  inter- 


pretation  or  construction  of  the  written  agreement. 
There  was  no  ambiguity  to  interpret  and  the  court  did 
not  use  the  evidence  to  construe  the  written  terms.  In- 
stead, the  trial  court  erroneously  concluded  that  "Once 
this  evidence  was  admitted,  it  is  obvious  that  the  entire 
agreement  was  not  completely  integrated."  (Tr.  1197). 
The  court  then  added  the  oral  agi'eement  as  an  addi- 
tional term  of  the  contract.  This  Court  disregarded  Ore- 
gon's face  of  the  instrument  test  of  integration  and  the 
statute  of  frauds'  prohibition  against  admissibility.  The 
issue  is  no  less  avoided  because  the  Court  said  in  foot- 
note that  the  evidence  was  admissible  to  aid  in  inter- 
preting the  contract.  There  was  no  interpretation  of  any 
part  of  the  written  contract.  The  oral  agreement  was 
considered  an  additional  contract  teiTn  and  made  the 
keystone  of  this  decision. 

Contrary  to  this  Court's  opinion  at  page  6,  the  trial 
court  did  not  find  that  the  Mayers  did  not  intend  to 
assume  the  risks  of  adverse  tax  consequences.  The  trial 
court  did  find  that  because  of  the  risks  of  adverse  tax 
consequences,  Ward  Mayer  wanted  "an  exculpatory 
clause  written  into  the  documents."  (R.  315).  This 
Coui't  says  that  sellers  "requested  assurances  that  the 
property  would  be  returned"  in  the  event  of  adverse 
tax  consequences.  Such  assurances  would  be  requested 
for  only  one  reason — that  sellers  had  such  risk  and 
desired  a  remedy  if  it  occurred.  The  promise  of  return 


in  the  event  sellers  suffered  the  risk  does  not  prove  that 
sellers  had  no  risk,  but  the  contrary.  Whei'e  plaintiffs 
seek  and  obtain  protection  by  an  oral  agreement  from 
adverse  tax  consequences,  the  occurrence  of  that 
planned  for  event  is  here  said  to  be  frustration.  We 
respectfully  submit  that  this  gap  in  reasoning  calls  for 
re-analysis. 

Where  the  disappointment  is  foreseen  and  planned 
for  by  oral  agreement,  but  the  planning  is  imperfect 
due  to  a  desire  to  conceal  the  plan  from  IRS,  will  a  coui't 
of  equity  perfect  the  plan  for  plaintiffs?  Should  a  bus- 
inessman be  allowed  to  rely  upon  an  oral  agreement 
made  with  deliberate  intention  to  conceal  it  from  In- 
ternal Revenue  Service?  Should  the  directors  of  a  public 
foundation  be  bound  by  an  unknown  conspiracy  to 
conceal  significant  facts  from  Internal  Revenue  Service? 
These  issues  presented  b}^  the  appeal  were  not  passed 
upon  by  this  Court. 

V 
Frustration.  This  Court  affirms  on  the  ground  that 
the  sale  and  lease  were  fi-ustrated  by  a  Revenue  Ruling 
issued  by  the  Commissioner  of  Internal  Revenue  in 
1954.  The  Court  cites  Borup  v.  Western  Operating  Corp., 
130  F.2d  381,  386  (2d  Cir.  1942),  and  Dorsey  v.  Oregon 
Motor  Stages,  183  Or.  494,  194  P.2d  967,  971  (1948),  for 
the  proposition  that  where  valid  change  of  law  pro- 
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hibited  performance  under  criminal  penalty  and  the 
promisor  recognized  and  complied  with  the  law,  its 
failure  to  perform  the  prohibited  act  was  excused.  This 
Court  recites  that  "the  i-uling  denied"  the  anticipated 
tax  benefits  and  "would  make  it  impossible  for  the  op- 
erating company  to  make  the  contemplated  payments 
to  the  Institute." 

The  opinion  makes  clear  that  this  Court  is  mistaken 
as  to  the  effect  of  a  Revenue  "Ruling"  which  is  not  a 
"rule,"  order  or  law.  It  exercises  no  compulsion  of 
any  kind. 

Borup  and  Dorsey,  supra,  involved  executive  and 
administrative  orders  with  the  force  of  law.  This  Court 
mistakenly  assumed  a  Revenue  Ruling  to  be  the  same. 
It  is  not— it  is  merely  an  adversary's  opinion  in  another 
case  which  a  taxpayer  is  not  required  to  follow.  In 
Borup  and  Dorsey  the  parties  recognized  and  followed 
the  executive  orders.  Here,  plaintiffs  refused  to  comply 
with  the  Ruling  although  the  opinion  misstates  that  the 
Ruling  denied  tax  consequences  and  that  application  of 
the  Ruling  "rendered  performance  impossible."  The 
Ruling  denied  nothing — it  had  no  power  to  do  so.  It  was 
never  applied  to  this  transaction  and  did  not  affect  per- 
formance. Plaintiffs  rejected  it,  and  correctly  asserted 
that  it  did  not  apply  to  them.  The  operating  company 
continued  through  all  the  years  to  deduct  rent  for  tax 
purposes  (it  was  on  the  accrual  basis)    (Exhs.  566  to 


176),  and  sellers  paid  tax  on  payments  at  only  capital 
;ain  rates  (Exh.  580).  The  opinion  fails  to  note  that 
ilaintiffs  were  not  intimidated  by  the  invalid  Ruling, 
t  is  based  on  a  complete  misunderstanding  of  the  nature 
if  a  Ruling  and  its  factual  effect  in  this  case. 

The  Court  misstates  the  facts  in  sa>ang  that  the 
onsideration  bargained  for  was  $2,500,000  entitled  to 
apital  gain  treatment.  The  Institute  could  promise 
lothing  with  respect  to  tax  treatment.  The  contract 
ontains  no  such  condition.  Nor  could  the  monetary 
onsideration  be  varied  by  parol  evidence.  Coker  &  Bel- 
amy  v.  Richey,  104  Or.  14,  22,  202  Pac.  551,  204  Pac. 
45,  204  Pac.  947  (1922) ;  Ramirez  v.  Ringo,  202  Or.  1,  3, 
71  P2d  657  ( 1954) ;  Elliott  Contracting  Co.  v.  Portland, 
8  Or.  150,  171  Pac.  760  (1918) ;  United  States  Nat.  Bank 
'.  Miller,  122  Or.  285,  295-296,  258  Pac.  205  (1927). 

"  *  *  *  [A]  purely  money  consideration  men- 
tioned in  a  written  instnament,  which  is  complete 
upon  its  face,  cannot  be  amplified  by  parol  evidence 
so  as  to  ingraft  into  the  instrument  an  additional 
executory  or  contractual  consideration.  *  *  *  ''Marks 
V.  Twohy  Bros.  Co.,  98  Or.  514,  529,  194  Pac.  675 
(1921). 


The  office  of  the  judge  is  to  ascertain  what  is  con- 
ained  in  the  instrument  and  "not  to  insert  what  has 
leen  omitted"    (ORS  42.230).  The  court's  conclusion 
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that  the  contract  was  not  integrated  and  that  additional 
terms  of  consideration  could  be  shown  by  parol  is  in 
conflict  with  the  Oregon  statutes  and  decisions. 

Conclusion.  Since  the  court  failed  to  pass  upon  sev- 
eral issues  presented  by  the  appeal,  further  examina- 
tion is  required.  Analysis  of  these  questions  and  the 
irreconcilable  conflicts  presented  by  the  opinion  will 
require  re-examination  of  other  issues.  The  tender  con- 
science of  the  chancellor  is  not  easily  satisfied  and  in 
this  case  a  rehearing  is  both  appropriate  and  necessary 
to  a  full  consideration. 

McCOLLOCH,  DEZENDORF  &  SPEARS 
FRANK  H.  SPEARS 
HERBERT  H.  ANDERSON 
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No.  19515 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 

Irene  Lucero, 

Appellant, 
vs. 

Thomas  W.  Donovan,  et  al., 

Appellees. 


PETITION  FOR  REHEARING. 


Appellees  Conrad,  Wells,  Buczek  and  Cobb  hereby 
respectfully  request  this  Honorable  Court  to  grant  a 
rehearing  in  the  above  entitled  action  for  the  following 
reasons  and  upon  the  following  grounds : 

1.  The  court  is  requested  to  change  its  opinion  in- 
sofar as  it  holds  that  appellee  Conrad  did  not  have 
probable  cause  for  the  arrest  of  appellant  Lucero.  At 
pages  8  and  9  of  the  opinion  the  court  referring  to  the 
arrest  stated  "without  more,  this  can  hardly  furnish 
adequate  probable  cause  for  arrest  without  warrant." 
The  following  is  additional  evidence  not  mentioned  in 
the  opinion  bearing  on  the  arrest  which  amounts  to 
probable  cause  to  wit : 

(a)  Conrad  asked  appellant  Lucero  if  the  pills 
and  capsules  found  by  Conrad  in  appellant's  home 
were  her's  to  which  she  replied  "yes."  [R.  T.  230]. 


— 2— 

(b)  Conrad  asked  appellant  where  she  had  got- 
ten the  pills  and  capsules  to  which  she  replied 
"from  a  friend,  but  I  am  not  going  to  tell  you  be- 
cause they  might  be  narcotics."  [R.  T.  230-231]. 

(c)  Conrad  testified  that  he  had  studied  and  was 
familiar  with  a  board  in  the  Los  Angeles  City  De- 
partment (a  picture  of  which  was  received  in  evi- 
dence, Exhibit  L)  which  had  on  it  pills  and  cap- 
sules the  possession  of  which  without  a  prescription 
were  unlawful.  Conrad  further  testified  that  he  had 
received  training  in  the  detection  of  dangerous 
drugs  and  narcotics  [R.  T.  227-228]. 

(d)  The  capsules  found  in  the  bottle  in  appellant's 
house  were  identified  on  the  picture  of  said  board 
[R.  T.  513]. 

(e)  Conrad,  based  upon  his  experience  felt  it  was 
of  some  significance  that  the  bottle  was  unlabeled 
and  contained  two  different  pills  and  capsules  [R. 
T.235]. 

(f)  Conrad  observed  marks  on  Lucero's  arms 
which  in  his  opinion  based  upon  his  experience 
appeared  to  be  hypodermic  needle  marks  made  by 
the  illegal  use  of  narcotics  [R.  T.  238] . 

(g)  Conrad  was  corroborated  by  a  narcotic  ex- 
pert of  the  Los  Angeles  Police  Department  who  also 
believed  that  the  capsules  found  in  the  bottle  were 
the  same  as  the  capsules  on  the  board,  the  possession 
of  which  without  a  prescription  was  a  violation  of 
the  law  [R.T.  510-513]. 


— 3— 

2.  Determine  whether  the  admissibility  of  appellant's 
arrests  prior  to  the  subject  arrest  was  proper.  This  is- 
sue was  briefed  by  both  appellant  and  appellees.  Fail- 
ure to  decide  this  issue  could  result  in  another  appeal 
on  this  point. 

Respectfully  submitted, 

Roger  Arnebergh, 
City  Attorney, 

BouRKE  Jones, 

Assistant  City  Attorney, 

William  B.  Burge, 
Deputy  City  Attorney, 

Attorneys  for  Appellees. 


Certificate. 

I,  William  B.   Burge,  one  of  the  attorneys   for  the 

appellees  certify  that  in  my  judgment  the  Petition  for 

Rehearing  is  well  founded  and  it  is  not  interposed  for 

delay. 

William  B.  Burge 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 
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L.  Lewis,  Albert  S.  Heiser,  and  Arthur  H.  Reis- 
er, individually  and  as  officers  of  said  corporation, 
petitioners 

V. 

Federal  Trade  Commission,  respondent 


PETITION  OF  RESPONDENT  FOR  REHEARING 


James  McI.  Henderson 

General  Counsel 
J.  B.  Truly 

Assistant  General  Counsel 

-''-'  E.  K.  Elkins 

Gerald  J.  Thain 

Attorneys 

Attorneys  for  the  Federal  Trade  Commission 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  19,521 


Flotill  Products,  Inc.,  a  corporation,  Mrs.  Meyer 
L.  Lewis,  Albert  S.  Heiser,  and  Arthur  H.  Reis- 
er, individually  and  as  officers  of  said  corporation, 
petitioners 

V. 

Federal  Trade  Commission,  respondent 


PETITION  OF  RESPONDENT  FOR  REHEARING 


To :  Hon.  Stanley  N.  Barnes,  Circuit  Judge 
Hon.  Frederick  G.  Hamley,  Circuit  Judge 
Hon.  William  C.  Mathes,  Senior  District  Judge 

Comes  now  respondent,  the  Federal  Trade  Commis- 
sion, and,  pursuant  to  the  Court's  Rule  23,  petitions 
for  rehearing  of  so  much  of  the  decision  of  this  Court, 
issued  March  16,  1966,  as  holds  that  the  Commission 
lacks  authority  to  issue  a  valid  cease  and  desist  order 
without  the  concurrence  of  a  majority  of  its  members. 
It  is  respectfully  suggested  that  a  rehearing  en  banc 
of  this  question  is  appropriate  for  the  reasons  set 
forth  below. 


(1) 


1.  Subsequent  to  this  Court's  decision,  the  Supreme 
Court,  in  Federal  Trade  Commission  v.  Borden  Com- 
pany,    U.S.  ,  No.  106,  decided  March  23, 

1966,  affirmed  certain  Commission  action  taken  by  a 
vote  of  two  of  the  three  Commissioners  who  partici- 
pated in  the  decision  under  review.  While  the  par- 
ticular question  was  not  argued  in  that  case,  the  fact 
that  only  two  Commissioners  had  voted  for  the  action 
under  review  was  called  to  the  attention  of  the  Su- 
preme Court  and  the  Court  of  Appeals  in  the  briefs 
therein,  and  had  been  specifically  noted  in  the  decision 
of  the  Court  of  Appeals  for  the  Fifth  Circuit,  Borden 
Company  v.  Federal  Trade  Commission,  339  F.2d  133 
(1964). 

2.  The  instant  decision,  by  a  divided  panel  of  this 
Court,  is  in  conflict  with  the  decisions  of  the  other 
Courts  of  Appeals  which  have  ruled  on  the  question. 
In  the  most  recent  of  these  decisions,  Atlantic  Refin- 
ing Co.  V.  Federal  Trade  Commission,  344  F.2d  599 
(6th  Cir.  1965),  cert,  denied,  382  U.S.  939,  the  Su- 
preme Court  refused  to  grant  a  petition  for  certiorari 
which  urged  as  grounds  therefor  a  ruling  contrary  to 
that  of  this  Court.' 

3.  The  decision  will  not  only  lay  open  to  question 
the  validity  of  a  number  of  pending  cases  of  the  Fed- 


^  On  April  1,  1966,  the  petitioner  in  Purolator  Products,  Inc. 
V.  Federal  Trade  Commission,  352  F.2d  874  (7th  Cir.  1965), 
Sup.  Ct.  No.  928,  filed  in  the  Supreme  Court  a  motion  to 
amend  a  petition  for  certiorari  seeking  reversal  of  a  judicial 
a.ffinnance  of  a  Commission  order  issued  by  a  2  to  1  vote.  The 
motion  cited  this  Court's  opinion  in  the  instant  case  as  the 
sole  authority  for  its  position  that  Commission  action  taken 
by  such  a  vote  is  invalid. 


eral  Trade  Commission,"  but  may  subject  to  attack 
actions  of  other  administrative  agencies,  which,  like 
the  Federal  Trade  Commission,  have  no  specific  stat- 
ute governing  the  minimum  number  of  members  re- 
quired to  take  agency  action  and  so  have  adhered  to 
the  common  law  rule  that  a  majority  of  a  quorum  is 
sufficient.  These  agencies  include  the  Atomic  Energy 
Commission  (42  U.S.C.  2031,  et  seq.),  the  Federal 
Power  Commission  (16  U.S.C.  792,  et  seq.),  the  Civil 
Aeronautics  Board  (49  U.S.C.  1321,  et  seq.),  the  Se- 
curities and  Exchange  Commission  (15  U.S.C.  78d,  et 
seq.),  and  the  United  States  Tariff  Commission  (19 
U.S.C.  1330,  et  seq.).  A  number  of  these  agencies 
have  expressed  concern  to  respondent  about  the  pos- 
sible impact  of  this  decision  upon  their  activities, 

4.  The  rule  set  forth  by  this  Court  would  prevent 
the  Commission  and  other  administrative  agencies 
from  taking  action  in  the  not  infrequent  instances 
when  vacancies  or  disqualifications  result  in  three  of 
five  Commissioners  hearing  a  case,  and  the  three  are 


2  The  importance  of  this  question  to  the  Commission  is 
shown  by  the  fact  that  it  has  been  raised,  in  addition  to  the 
aforementioned  Purolator  case,  in  Forster  Mfg.  Co.,  Inc.  V. 
Federal  Trade  Commission  (1st  Cir.  No.  6625),  argued  April 
5,  1966,  awaiting  decision,  in  Luria  Bros.  &  Co.  V.  Federal 
Trade  Commission  (3d  Cir.  No.  14,402  and  14  separate  related 
petitions),  argued  January  21,  1966,  awaiting  decision,  and  in 
Lapeyre  V.  Federal  Trade  Commission  (5th  Cir.  No.  21,787), 
oral  argument  scheduled  for  April  19,  1966.  And  the  question 
recently  has  been  raised  in  this  Court  in  a  pending  case. 
Continental  Baking  Co.  V.  Federal  Trade  Commission  (9th 
Cir.  No.  19,325),  argued  February  11,  1966,  wherein  the 
Commission  affirmed  by  a  2  to  1  vote  rulings  decided  by  a  3  to 
1  vote  prior  to  a  remand  to  the  examiner. 
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unable  to  render  a  unanimous  decision.  In  such  cases, 
a  single  Commissioner  may  veto  the  desires  of  the  ma- 
jority of  a  quorum. 

5.  The  decision  may  well  cause  confusion  as  to 
when  an  administrative  agency  should  hear  cases 
since,  under  it,  three  members  of  a  five-member  agen- 
cy may  hear  cases  and  render  decisions  if  the  three 
participating  members  are  in  agreement,  but  cannot 
act  if  they  are  divided  in  opinion.  An  agency  will  not 
know  whether  it  can  take  effective  action  until  it  is 
known  how  the  individual  members  of  the  quorum  will 
cast  their  votes.  Agencies  undoubtedly  will  be  reluc- 
tant to  have  three  members  hear  cases  which  may 
have  to  be  reheard  by  a  larger  number  of  Commis- 
sioners if  and  when  such  a  larger  number  can  be 
gathered. 

6.  The  majority  opinion  indicates  that  "the  reason- 
able construction"  of  the  Commission's  rule  that  a 
majority  of  its  members  constitutes  a  quorum  (16 
C.F.R.  §  1.7)  would  be  that  a  majority  of  a  quorum 
is  sufficient  to  render  a  decision  (slip  op.,  p.  6),  but 
then  holds  that  this  regulation  is  not  within  the  power 
of  the  Commission  to  adopt,  because  it  extends  beyond 
the  power  conferred  by  Congress  upon  the  Commis- 
sion. It  is  submitted  that  this  holding  fails  to  note  the 
power  granted  the  Commission  by  Congress  in  Section 
6(g)  of  the  Federal  Trade  Commission  Act  (38  Stat. 
722;  15  U.S.C.  §  46(g)),  which  authorizes  the  Com- 
mission "to  make  rules  and  regulations  for  the  pur- 
poses of  carrying  out  the  provisions  of  this  Act." 


Therefore,  respondent  suggests  that  the  question  is 
appropriate  for  a  rehearing  en  banc  by  this  Court. 

Respectfully  submitted. 


James  McI.  Henderson 
General  Counsel 

J.  B.  Truly 

Assistant  General  Counsel 

E.  K.  Elkins 
Attorney 

Gerald  J.  Thain 
Attorney 

Attorneys  for  the  Federal  Trade  Commission 


April  1966 

Washington,  D.C. 


Certificate  of  Counsel 

I  hereby  certify  that  in  connection  with  the  prepa- 
ration of  this  petition  for  rehearing,  I  have  examined 
Rule  23  of  the  United  States  Court  of  Appeals  for  the 
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NO.      19  6  2  8 

IN   THE 

UNITED   STATES  COURT  OF   APPEALS 

FOR    THE    NINTH  CIRCUIT 

HELEN   MAXINE    LEVI    TRAVIS, 

Appellant  and  Petitioner, 
vs. 
UNITED  STATES  OF   AMERICA, 

Appellee. 


PETITION   FOR   REHEARING 
BY   APPELLANT 


To  The  Honorable  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,    and  To  The  Honorable  Stanley  N.    Barnes,    M. 
Oliver  Koelsch  and  Charles  L.  Powell,    Judges  Sitting  in 
the  Instant  Cause: 

Appellant  Helen  Maxine  Levi  Travis  respectfully  petitions 
the  Court  to  grant  a  rehearing  in  the  within  cause  from  the  judgment 
on  appeal  rendered  and  filed  on  November  19,    1962,   upon  the 
grounds  and  for  all  of  the  considerations  stated  below: 

(1)  In  disallowing  Appellant's  contention  that  the  Exclud- 

ing Cuba  regulation  was  by  its  express  promulgation  clause 
promulgated  only  under  Section  211a  (22  U.    S.    C.    Sec.    211a,    Act 

1. 


of  July  3,    1926),    a  statute  which  does  not  impose  criminal  penalty 
for  violation  of  regulations  issued  under  its  authority,    and  not  under 
Section  1185  (8  U.    S.    C.    Sec.   1185),    a  statute  which  does  impose 
criminal  penalty  for  violation  of  regulations  issued  under  its  auth- 
ority,   the  Court  observed  only, 

"The  'Excluding  Cuba'  regulation  is  an  amendment 
and  as  originally  promulgated  22  CFR  53.  1-53.  9 
made  specific  reference  to  8  U.    S.  C.    Sec.    1185.  " 
(Slip  Op.  ,    3,    emphasis  added.  ) 

But  the  circumstance  that  the  original  regulations  of  22  CFR 
53.  1-53.  9  were  issued  and  promulgated  under  the  authority  and 
with  the  criminal  sanction  of  Section  1185  — '    does  not  reach,    affect 
or  cure  the  circumstance  that  the  Excluding  Cuba  amendment  was 
not  issued  under  such  authority  but  only  under  authority  of  Section 
211a,    carrying  no  power  of  criminal  sanction. 

The  issue  is  important  and  narrow  and  is  a  question  of 
authorizing  power.     The  authority  of  administrative  officers  to  enact 
regulations  with  the  force  of  criminal  sanctions  must  be  grounded 
in  an  authorizing  statute;     it  is  an  awesome  power  and  is  strictly 
circunnscribed.     Accordingly,    even  to  amend  originally  criminal 
regulations  so  that  the  amendment  or  change  will  also  bear  criminal 


1/  Actually  they  were  issued  under  the  predecessor  statutes  of 

~  Section  1185,    the  Act  of  May  22,    1918,    40  Stat.    559,    as 

amended  by  the  Act  of  June  21,    1941,  55  Stat.  252,    as  was  expressly 
recited  in  their  promulgation  clause,  6  Fed.  Reg.  6069.     See  Appel- 
lant's Opening  Brief,  pp.  33-34.     They  were  adopted  under  Section 
1185  by  incorporation  by  reference  in  Presidential  Proclamation 
No.    3004,    January  17,   1953,  67  Stat.    C31,    par.    1. 
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force,   the  amendment  must  itself  be  duly  issued  under  the  authoriza- 
tion and  authority  of  a  statute  providing  criminal  penalty  for  violation 
of  regulations  issued   under  it.     Section  211a,    under  the  authority  of 
which  alone  the  Excluding  Cuba  regulation  was  expressly  issued, 
possesses  and  transmits  no  such  authorizing  power.     Hence  violation 
of  that  regulation  can  be  no  crime. 

(2)  In  disallowing  Appellant's  void  for  vagueness  conten- 

tions the   Court's  opinion  (Slip  Op.,    p.    3)  states, 

"A  reading  of  the  statute  and  the  regulations  demon- 
strates the  plain  and  unambiguous  meaning  to  be 
that  a  person  is  subject  to  criminal  penalties  on 
leaving  the  United  States  for  Cuba  without  a  valid 
passport.      That  Appellant  knew  this  is  agreed  in  the 
stipulation.  "    (Emphasis  added.  ) 

But  the  stipulation  was  only  that  Appellant  "knew  the  provi- 
sions of  Section  1185(b)  of  Title  8,    United  States  Code,    and  Sections 
53.  2  and  53.  3  of  Title  22,    Code  of  Federal  Regulations.  "  (Transcript 
of  Record,    p.  65,    lines  24-26.  )    This  does  not  stipulate  to  the 
meaning  or  effect  of  the  statute  or  regulation  now  claimed  by  the 
Court,    and  the  suggestion  of  "stipulation"  as  to  statutory  and  regu- 
latory meaning  and  effect  has  obscured  and  left  unconsidered  the 
serious  claim  by  Appellant  that  the  command  of  the  statute  and 
regulation  is  void  for  vagueness  and  contradiction. 

All  of  the  prior  restrictions  issued  by  the  Department  soundec 
only  in  a  civil  safe-passage-withdrawal  terms  and  were  issued 
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under  the  authority  of  Section  211a  bearing  no  criminal  sanction,    and 
respecting  such  restrictions  the  Department  repeatedly  disclaimed 
that  they  imposed  prohibition  on  travel  under  criminal  law.      These 
facts  tell  the  citizen  that  travel  to  the  proscribed  areas  is  not  re- 
garded as  a  crime.     To  prosecute  thereafter  turns  this  contrived 
structure  of  administrative  regulations  into  a  trap  even  for  the  wary. 
Considering  the  foregoing  facts  in  light  of  the  legislative  history  of 
Section  1185  indicating  no  suggestion  of  intent  to  authorize  criminal- 
sanction  area  travel  bans  and  the  repeated  unsuccessful  recent 
attempts  by  the  Executive  since  Section  1185  to  obtain  from  Congress 
a  statutory  amendment  authorizing  criminal  area  limitations,    and 
considering,    finally,    the  climaxing  circumstance  that  the  Excluding 
Cuba  regulation  was  expressly  promulgated  under  Section  211a 
(bearing  no  criminal  sanction)  and  not  under  Section  1185,    with 
criminal  penalties,    it  appears  difficult  to  deny  that  Appellant,    or 
any  other  citizen,    might  reasonably  read  the  Excluding  Cuba  regula- 
tion in  the  light  of  all  of  these  circumstances  as  communicating  no 
criminal-sanction  area  travel  prohibition.     (Appellant's  Supplemen- 
tal Brief,    pp.  12-15.)    Petitioner  was  misled.     She  did  not  reach  the 
wrong  interpretation  of  the  regulatory  maze.     Rather  the  Govern- 
ment reversed  its  field  by  professing  to  impose  no  criminal  sanctions 
and  after  reliance  thereon  doing  the  very  opposite. 

Appellant  respectfully  urges  the  Constitutional  fundamental 
that  a  statute  or  regulation  bearing  criminal  sanction  may  not  be 
vague,    contradictory  or  misleading  in  its  command.     Commands  so 
characterized  are  void  for  want  of  due  process.     (Raley  v.    Ohio, 
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360  U.    S.    423.    438;    Johnson  v.    United  States,    318  U.    S.    189,    197; 

Cox  V.    Louisiana,    U.    S.    ,    13  L.  Ed.  2d  487,    496;     United 

States  V.    Cardiff,    344  U.    S.    174,    176.)    A  citizen  may  not  be 
convicted  of  crime  until  he  is  made  to  know  by  Government  that  his 
act  is  criminally  prohibited;    without  such  awareness  his  state  of 
mind  lacks  punishable  scienter.     (Morissette  v.    United  States,    342 
U.    S.    246;     Lambert  v.    California,    355  U.    S.    225;    Smith  v.    Cali- 
fornia,   361  U.    S.    147,    150-151.)    "Elementary  fairness"  requires 
that  a  defendant  "be  not  misled",    but  be  "clearly  apprised"  by  the 
law  of  any  criminal  command.     (Johnson  v.    United  States,    supra, 
318  U.    S.    189,    197;    Quinn  v.  United  States,    349  U.    S.    155,    166.) 

WHEREFORE,    upon  all  of  the  reasons  and  considerations 
above  stated  Appellant  respectfully  prays  that  a  rehearing  be 
allowed  in  the  within  cause. 

Respectfully  submitted, 

A.    L.    WIRIN 

JOHN   T.    McTERNAN 


WILLIAM   B.    MURRISH 
Of  Counsel 


By      /s/      John  T.    McTernan 
JOHN   T.    McTERNAN 

Attorneys  for  Appellant  and 
Petitioner 
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CERTIFICATE 

I  certify  that  in  my  judgment  Lhe  foregoing  Petition  for 
Rehearing  is  well  founded  and  is  not  interposed  for  delay. 

I  further  certify  that,    in  connection  with  the  preparation 
of  said  Petition,    I  have  examined  Rules  18  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my 
opinion,    the  said  foregoing  Petition  is  in  full  compliance  with  those 
rules. 

/s/        John  T.    McTernan 


JOHN    T.    McTERNAN 
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No.   19,644 
IN  THE 


United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Seaboard  Surety  Co.,  a  corporate  entity,  etc.,  et  al.. 

Appellants, 

vs. 

United  States  of  America  for  the  Use  and  Benefit 
of  C.  D.  G.,  Inc.,  a  corporate  entity, 

Appellee. 


PETITION  FOR  REHEARING. 


To  the  Honorable  Oliver  D.  Hamley,  Circuit  Judge, 
Gilbert  Jertberg,  Circuit  Judge,  and  William  Jame- 
son, District  Judge: 

Appellants  hereby  petition  for  a  rehearing  to  recon- 
sider the  judgment  entered  in  this  action  on  January 
17,  1966,  on  the  following  ground: 

The  method  used  by  the  trial  court  and  approved 
by  this  court  to  compute  the  amount  of  the  judg- 
ment does  not  conform  to  the  standard  of  recov- 
ery set  forth  in  the  rule  of  law  adopted  by  the 
Court. 

In  its  decision  this  Court  makes  a  distinction  be- 
tween two  different  measures  of  recovery  depending 
upon  whether  or  not  the  subcontractor  has  competed 
performance.  Citing  B.  C.  Richter  Contracting  Co.  v. 
Continental  Casualty  Co.,  1964,  230  A.C.A.  540,  41  Cal. 
Rptr.  98,  the  Court  stated  that  when  confronted  by  a 
breach  by  the  prime  contractor,  the  subcontractor  elects 
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to  complete  performance,  the  measure  of  recovery  is 
"the  unpaid  balance  of  the  contract  price  plus  extra 
costs  caused  by  hindrances  and  delays."  (p.  6).  The 
Court  further  held  that  where,  as  was  found  in  this 
case,  the  subcontractor  is  prevented  from  completing 
performance  by  a  wrongful  termination  he  has  the 
option  to  forego  a  suit  for  damages  on  the  contract  and 
may  claim  "the  reasonable  value  of  his  performance." 
(p.  7).  The  Court  later  cited  portions  of  the  District 
Court's  memorandum  opinion,  which  would  indicate  that 
the  District  Court  adopted  and  applied  the  latter  meas- 
ure of  recovery  (p.  10).  The  Court  also  incorporated 
the  District  Court's  computation  of  the  amount  of  re- 
covery (p.  4).  (See  attached  Exhibit  A). 

It  is  respectfully  submitted  that  the  basic  error  in  this 
case  is  that  there  is  no  evidence  to  support  the  computa- 
tion and  furthermore  the  computation  does  not  support 
recovery  under  either  of  the  foregoing  theories. 

Assuming  that  the  finding  as  to  the  total  amount 
spent  by  plaintiff  on  the  project  ($187,223.19)  is  cor- 
rect, there  remain  two  essential  elements  of  the  com- 
putation which  lack  supporting  evidence.  First  there  is 
the  item  designated  "Cost  of  Work  Performed  under 
the  Contract,"  $97,000.00.  There  was  no  evidence  what- 
ever of  the  cost  of  the  work  performed  under  the  con- 
tract as  distinguished  from  total  cost.  The  figure  of 
$97,000.00  is  the  contract  price  for  the  completed  work. 
Secondly,  the  item  designated  "Cost  of  the  Excessive 
Work"  at  $67,667.39  is  unsupported  by  any  evidence. 
An  analysis  of  the  derivation  of  this  figure  shows  that 
the  Court  started  with  the  total  cost  of  $187,223.19  and 
first  subtracted  the  "Cost  of  Work  Performed  Under 
the  Contract"  ($97,000.00)  which  as  stated  above  was 
simply  not  proved.  The  remainder  ($90,223.19)  is  des- 
ignated "excessive  cost."  There  is  no  evidence  in  the 
record  of  the  actual  cost  of  extra  work,  nor  evidence  of 
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its  quantity  or  quality.  Tiie  75%/25%  allocation  of 
fault  does  not  correct  the  error  because  the  Court  ap- 
plied these  percentages  to  a  figxire  which  was  never 
proved:  i.e.,  the  artificially  determined  "excessive  cost" 
figure. 

Appellants  do  not  contend  that  it  would  be  improper 
for  a  Court  to  take  the  available  evidence  and  by  logic 
and  arithmetic  arrive  at  a  figure  which  fairly  repre- 
sents reasonable  value.  Appellants  do  contend,  however, 
that  the  computation  here  is  illogical  because  of  the 
confusion  of  the  concepts  of  cost  and  price  and  further 
that  there  was  no  evidence  regarding  the  allocation  of 
actual  costs  as  between  work  under  the  contract  and 
extra  work.  Seemingly  the  only  function  of  the  deduc- 
tion of  the  contract  price  from  the  cost  was  to  reduce 
the  figure  to  which  plaintiff's  25%  inefficiency  was  to 
be  applied,  and  there  was  certainly  no  evidence  that 
plaintiff  was  inefficient  only  as  to  the  work  outside 
the  contract. 

Although  the  decision  purports  to  be  based  upon  rea- 
sonable value  the  computation  was  made  in  terms  of 
unpaid  balance  of  contract  price  plus  extra  costs  caused 
by  hindrance  and  delay.  The  computation  does  not 
support  recovery  under  the  latter  theory  either,  however, 
because  of  the  aforementioned  lack  of  proof  of  the  al- 
location of  costs.  This  lack  of  evidence  should  be  viewed 
in  the  context  of  a  decision  where  the  amount  awarded 
for  extra  work  ($67,667.39)  is  approximately  38%  of 
the  total  amount  found  to  have  been  due  appellee  ($178, 
167.39)  and  approximately  60%  of  the  amount  of  the 
judgment  ($112,338.39).  The  judgment  is  more  than 
three  times  the  amount  the  Court  found  due  as  the  bal- 
ance of  the  Contract. 

The  confusion  as  to  which  theory  of  recovery  was 
actually  applied  here  is  illustrated  by  this  Court's  dis- 
cussion of  pre-judgment  interest.  The  court  states  that 
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the  $97,000.00  representing  cost  of  work  performed 
under  the  contract  was  ascertainable  by  calculation 
whereas  the  $65,667.39  due  for  extra  work  was  not 
(p.  11).  If  this  is  in  fact  a  pure  reasonable  value  case 
then  it  would  seem  that  the  $97,000.00  can  be  at  most 
evidence  of  the  reasonable  value  of  work  under  the  con- 
tract and  the  entire  judgment  was  ascertainable  only  by 
judicial  determination  and  there  should  be  no  prejudg- 
ment interest  awarded. 

Appellants  urge  that  the  evidentiary  problem  in  this 
case  involves  a  basic  question  of  law  which  has  impor- 
tant and  far-reaching  policy  implications. 

That  basic  question  of  law  is : 

In  a  claim  by  a  subcontractor  under  a  Miller  Act 
or  Capehart  Act  bond,  what  is  the  standard  for 
proving  the  reasonable  value  of  the  work  per- 
formed ? 

Appellants  have  been  unable  to  locate  any  case  which 
adequately  answers  this  question  and  it  is  felt  that  this 
case  presents  the  question  in  its  purest  form. 

Prime  contractors,  subcontractors  and  sureties  all 
need  an  answer  to  the  question  posed  herein.  If  it  is  the 
law  that  a  subcontractor  need  merely  prove  the  actual 
costs  incurred  without  isolating  costs  under  the  contract 
and  costs  for  extra  work,  then  the  law  should  be  so  stat- 
ed in  order  that  the  parties,  particularly  sureties,  may 
adjust  their  business  dealings  accordingly. 

William   E.   Fitzpatrick  and 
Peter  A.  Lewi, 

By  William  E.  Fitzpatrick, 
Attorneys  for  Appellants. 


Certificate. 

Undersigned  counsel  certifies  that  this  petition  is  not 
interposed  for  delay  and  that  in  his  judgment  it  is  well 
founded. 

Dated:    February  15,  1966. 

William  E.  Fitzpatrick 
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EXHIBIT  "A". 

"COST  OF  COMPLETED  UNITS 

at  contract  price: 
98  units  at  $875  $  85,750.00 

COST  OF  UNCOMPLETED 

UNITS: 
22  units  at  contract  price  of  $875  $  19,250.00 

Less  cost  of  completion  8,000.00«        11,250.00 


COST  OF  WORK  PERFORMED 
UNDER  THE  CONTRACT  $  97,000.00 

COST  OF  THE  EXCESSIVE 
WORK   necessitated   by   the   de- 
fendant Desert  Builders'   failure  to 
supply  materials  when  required  67,667.39 

Total  cost  of  project  $187,223.19 

Cost    of    work    performed    under    the 
contract  97,000.00 


Excessive  cost  $  90,223.19 

Defendant's  share  of  excessive  cost  75% 


$  67,667.39 
Deposited  in  trust  account  15,000.00 

Less  Trustee's  fee  1,500.00         13,500.00 


TOTAL  AMOUNT  DUE 

PLAINTIFF  $178,167.39 

Received  by  plaintiff  65,829.00 


TOTAL  AMOUNT  NOW  DUE 

PLAINTIFF  $112,338.39 

Plaintiff  shall  be  entitled  to  recover  interest  thereon  from  July 
24,  1961,  and  its  costs." 


* 
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Appeal  troTYi  the  United  States  District  Court 
tor  the  District  oi  Oregon 

Honorable  John  F.  Kilkenny,  Judge 


APPELLANT  WALKER'S  REPLY  TO  APPELLEE'S 
PETITION  FOR  A  REHEARING 

1.  There  is  nothing  in  the  record  to  substantiate  the 
government's  contention  that  the  defendant  Cherbo  by 
his  own  testimony  had  notice  that  ".  .  .  the  advertising 


of  the  venture  was  being  misunderstood  .  .  ."  He  had 
seen  some  letters  wherein  purchasers  had  cancelled,  but 
there  is  nothing  to  show  that  these  were  not  from  pur- 
chasers who  had  just  changed  their  minds,  felt  they 
couldn't  afford  it,  or  made  other  investments,  etc.  It 
cannot  be  said  that  Ex.  968  and  984  were  cumulative 
since  there  is  no  evidence  as  to  the  type  of  documents  he 
had  seen  before.  A  mere  reading  of  968-82  shows  that  it 
is  anything  but  harmless.  Finally,  if  the  government's 
position  were  one  hundred  per  cent  correct  instead  of 
one  hundred  per  cent  wrong,  it  would  have  no  effect 
upon  the  reversal  of  the  defendant  Walker's  conviction. 
The  exhibits  could  hardly  be  said  to  be  merely  cumula- 
tive as  to  him,  as  there  is  no  evidence  he  had  ever  seen 
or  heard  of  any  documents  even  remotely  resembling 
these  exhibits,  which  were  erroneously  received  as  to 
him. 

2.  The  government  claimed  for  the  first  time  on  ap- 
peal that  the  exhibits  were  relevant  and  admissible  not 
to  show  knowledge  and  notice  to  these  defendants,  but 
allegedly  as  evidence  of  overt  acts,  i.e.  the  receipt  and 
handling  of  correspondence,  by  persons  claimed  to  be 
co-conspirators.  The  fact  is,  the  evidence  was  offered  at 
trial  for  one  purpose  only,  i.e.  in  an  effort  to  show 
knowledge  of  these  appellants,  and  no  other.  The  jury 
was  instructed  that  the  exhibits  were  to  be  used  for  one 
purpose,  determining  knowledge  and  no  other.  (The  vice 
of  that  instruction  was  that  the  jury  was  not  told  that 
substantial  evidence  of  actual  knowledge  would  be  re- 
quired.) The  government's  so-called  alternative  ground 


for  admission  referred  to  in  its  brief  at  page  65,  did  not 
merit  any  treatment  in  the  opinion. 

3.  Appellee's  fear  that  the  decision  has  eviscerated 
the  offense  of  conspiracy  is  groundless.  The  opinion  of 
the  court  has  not  altered,  by  so  much  as  one  iota,  the 
law  of  conspiracy.  The  ruling  of  this  court  has  not  modi- 
fied the  rule  that  the  act  of  one  conspirator  is  charge- 
able to  another.  That  principle  was  never  in  issue.  The 
government  has  apparently  never  grasped  the  problem. 
First  you  start  with  certain  documents  (968  and  984) 
which  in  and  of  themselves  cannot  be  offered  to  prove 
the  truth  of  matters  contained  therein.  We  know  that  in 
certain  circumstances  they  can  be  offered  to  show  the 
actions,  if  any,  or  inactivity  after  one  has  knowledge  of 
them.  In  other  words,  to  make  them  admissible  the  de- 
fendants had  to  know  of  them.  In  this  case  the  govern- 
ment was  attempting  to  show  that  these  appellants  knew 
of  them  because  others,  allegedly  co-conspirators,  knew 
of  them.  It  was  this  attempt  the  court  quite  properly 
thwarted.  The  case  of  Ingram  v.  U.  S.,  360  U.S.  672 
(1958)  compelled  such  a  result.  Further,  it  is  not  true 
that  these  appellants  are  in  the  position  of  Ingram  and 
Jenkins.  Ingram  and  Jenkins  were  the  ones  with  knowl- 
edge. Smith  and  Law  did  not  have  knowledge.  The  ap- 
pellants did  not  have  knowledge.  Knowledge  could  not 
be  constructively  imputed  to  Smith  and  Law,  and  it 
could  not  be  imputed  to  these  defendants. 

4.  The  court's  opinion  does  not  detract  in  the  slight- 
est from  the  authority  of  Mathes  and  Devitt  Federal 
Jury  Instructions,  Civil  and  Criminal.  Those  instruc- 
tions upon  conspiracy,  relating  to  the  acts  of  one  con- 


spirator  being  charged  to  another,  are  still  accurate  and 
conform  to  the  law.  There  are  no  instructions  to  be 
found  therein  regarding  the  use  to  which  a  jury  could 
put  the  type  of  documents  involved  in  this  case. 

5.  The  appellants  were  in  fact,  not  "in  charge"  of  the 
files  of  any  corporation.  This  was  recognized  by  the 
court  (Tr.  Vol.  Ill,  p.  361).  They  lived  thousands  of 
miles  from  the  files  in  question.  The  case  of  Edwards  v. 
U.  S.,  334  F.2d  361  (5th  Cir.,  1964)  turned  upon  the 
fact  that  a  rebuttal  presumption  existed  (knowledge  of 
the  law),  which  shifted  the  burden  of  going  forward.  Had 
this  appellant  been  advised  at  trial  that  some  new  pre- 
sumption was  being  created,  in  addition  to  excepting 
to  such  a  determination,  he  could  have  gone  forward  to 
prove  his  lack  of  knowledge. 

It  would  appear  that  the  court  has  not  been  pre- 
sented with  any  substantial  reason  for  granting  a  re- 
hearing. 

Respectfully  submitted, 

E.  F.  Bernard 
William  E.  Hurley 
Bernard,  Bernard  &  Hubjley 

Attorneys  for  Appellant 

Richard  Dale  Walker 


CERTIFICATE  OF  COUNSEL 

I  certify  tliat,  in  connection  with  the  presentation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

William  E.  Hurley 

Of  Attorneys  for  Appellant 
Richard  Dale  Walker 
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PETITION  FOR  REHEARING  OF  APPELLEE 
BRADY-HAMILTON  STEVEDORE  CO. 


Appeal  from  the  United  States  District  Court 
For  the  District  of  Oregon 


PETITION  FOR  REHEARING  OF  APPELLEE 
BRADY-HAMILTON  STEVEDORE  CO. 

Appellee  Brady-Hamilton  Stevedore  Co.  petitions 
the  Court  for  rehearing  upon  the  ground  the  Court 


erred  in  reversing  the  decree  in  its  favor  on  the  in- 
demnity claim  of  Simpson  Timber  Co. 

The  opinion  of  the  majority  states  (Op.  10)  that 
the  district  judge's  conchisions  were  derived  in  part 
from  accepting  the  jury's  factual  determinations.  With 
respect  to  Brady-Hamilton  the  trial  judge  said  (R. 
143)  (1)  Simpson  was  an  "utter  stranger"  to  steve- 
dore, and  (2)  stevedore  had  no  knowledge  or  oppor- 
tunity to  learn  of  the  latent  condition.  The  Findings 
of  Fact  and  Conclusions  of  Law  were  consistent  (R. 
165,  166).  These  determinations  had  nothing  whatso- 
ever to  do  with  any  conclusions  reached  by  the  jury. 
They  fully  supported  the  judgment  in  favor  of  Brady- 
Hamilton. 

The  trial  judge's  determination  was  clearly  based 
on  substantial  evidence.  This  Court  has  not  suggested 
that  such  determination  was  clearly  erroneous.  McAl- 
lister V.  United  States,  348  U.S.  19,  75  S.  Ct.  6,  99 
L.  Ed.  20  (1954). 

The  judgment  in  favor  of  Appellee  Brady-Hamil- 
ton Stevedore  Co.  should  be  re-instated. 

Respectfully  submitted. 

Gray,  Fredrickson  &  Heath 

Nathan  J.  Heath 
Attorneys  for  Appellee 
Brady-Hamilton  Stevedore  Co. 


CERTIFICATE  OF  COUNSEL 

I  certify  that,  in  connection  with  the  preparation 
of  this  petition,  I  have  examined  Rule  23  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
and  that  in  my  opinion  the  foregoing  petition  is  in 
full  compliance  with  that  rule.  I  further  certify  that 
this  petition  is  in  my  judgment  well  founded  and  is 
not  interposed  for  delay. 

Nathan  J.  Heath 

Of  Attorneys  for  Petitioner 
Brady-Hamilton  Stevedore  Co. 
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Appellant, 


GRACE  LINE,  INC.,  and 
BRADY-HAMILTON  STEVEDORE  CO. 

Appellees. 


PETITION  FOR  REHEARING  OF  APPELLEE  EZRA  PARKS 


Appeal  from  the  United  States  District  Court 
For  the  District  of  Oregon 


Appellee  Exra  Parks  petitions  the  Court  for  a  re- 
hearing upon  the  following  grounds: 

I.  The  court  erred  as  to  Simpson  Timber  Company: 

A.  In  stating  that  the  giving  of  the  instruction 
held  to  be  reversible  error  was  one  of  Simpson's  "main 


points"  on  appeal  (Op.  3),  when  it  has  never  asserted 
any  such  point  as  a  main,  subsidiary,  or  any  other 
point,  nor  has  it  claimed  any  other  error  with  respect 
to  the  instructions  given. 

B.  In  stating  that  Simpson  objected  to  the  in- 
struction (Op.  3),  when  the  only  exception  taken  by 
Simpson  on  the  issue  of  liability  (Tr.  298-299)  raised 
no  such  issue. 

C.  In  reversing  for  the  giving  of  an  instruction 
embodying  a  principle  of  law  to  which  Simpson  never 
objected  at  any  time.  Simpson  did  not  take  exception 
to  the  instruction,  it  did  not  object  to  plaintiff's  pre- 
trial contentions  (R.  91),  and  when  it  moved  for  a 
new  trial,  it  made  no  claim  that  the  court  erred  in 
giving  any  instruction  whatever  (R.  131-134).  Re- 
versal is  flatly  contrary  to  the  rule  of  this  Court  that 
in  civil  cases  a  judgment  will  not  be  reversed  for  al- 
leged error  not  objected  to,  even  when  there  is  "plain 
error."  Crespo  v.  Firevian's  Fund  Indemnity  Co., 
318  F.2d  174,  175  (C.A.  9,  1963) ;  Rudick  v.  Pnne- 
ville  Memorial  Hospital,  319  F.2d  764,  770  (C.A.  9, 
1963) ;  Federal  Rules  of  Civil  Procedure,  Rule  51. 

D.  In  reversing  the  cause  for  the  giving  of  a  con- 
structive notice  instruction  in  all  respects  consistent 
with  the  instructions  requested  by  Simpson.  See  Re- 
quested Instructions  II,  III,  XII,  XVII,  XXI  and 
XXII  (R.  105,  106,  115,  120,  124,  125).  For  example, 
immediately  before,  and  as  part  of  the  same  instruc- 
tion for  which  the  Court  now  reverses,  the  trial  court 
instructed  (Tr.  273) : 


''Now,  specifically  in  this  case,  as  the  manu- 
facturer and  the  packager  of  the  doors  in  ques- 
tion, Simpson  Timber  Company  was  under  a  duty 
to  exercise  reasonable  care  to  employ  such  mate- 
rials and  methods  in  the  construction  and  the 
packaging  of  the  doors  or  warning  of  danger,  if 
any  there  was,  as  were  appropriate  to  the  use  for 
which  it  was  intended  and  would  render  the  pack- 
aged doors  reasonably  safe  for  handling  in  the 
course  of  shipment  as  Simpson  Timber  Company 
might  reasonably  be  charged  with  in  anticipation 
of  the  fact  that  the  goods  would  flow  in  com- 
merce.'" (Emphasis  supplied.) 

With  insignificant  changes,  this  was  Simpson's  Re- 
quested Instruction  XXI.  The  trial  judge  noted  that 
he  was  following  Simpson's  instructions  "almost  ver- 
batim" (Tr.  259).  See  also,  paragraph  15  of  Simp- 
son's Motion  for  New  Trial  (R.  134)  asserting  that 
the  court  erred  in  not  giving  an  instruction  embody- 
ing the  constructive  notice  principle  for  which  the 
Court  reverses. 

E.  In  holding  that  the  instruction  in  question  im- 
plicitly contained  a  requirement  that  Simpson  make 
inquiiy,  when  the  instruction  made  no  such  require- 
ment, but  merely  required  that  Simpson  use  "reason- 
able care." 

F.  In  depriving  plaintiff  of  due  process  of  law 
and  the  right  to  a  jury  trial  as  guaranteed  by  the  5th 
and  7th  Amendments  to  the  United  States  Constitu- 
tion in  reversing  for  the  giving  of  an  instruction 
which  was  neither  excepted  to  nor  asserted  as  error 


on  appeal ;  and  when  plaintiff  has  never  been  given  an 
opportunity  to  be  heard  with  respect  to  the  correct- 
ness of  the  instruction. 

II.  The  court  erred  as  to  defendant  Grace  Line: 

A.  In  reversing  as  to  liability  for  the  giving  of 
an  allegedly  erroneous  instruction  when  Grace  Line 
raised  no  issue  of  liability  on  appeal,  specifically  lim- 
ited its  petition  for  rehearing  to  damages  only,  and 
took  no  exception  to  the  instructions  of  the  trial  court 
(Tr.  298) ;  and  when  the  instruction  in  question 
could  not  possibly  have  affected  the  liability  of  Grace 
Line. 

B.  In  reversing  for  the  giving  of  an  instruction 
which  was  not  excepted  to,  and  when  no  issue  of  li- 
ability was  raised  by  Grace  Line  in  the  court  below, 
contrary  to  the  uniform  refusal  of  this  Court  to  apply 
a  rule  of  "plain  error"  in  civil  cases.  Crespo  V.  Fire- 
man's Fund  Indemnity  Co.,  318  F.2d  174,  175  (C.A. 
9,  1963) ;  Rudick  v.  Prineville  Memorial  Hospital,  319 
F.2d764,  770  (C.A.  9,  1963). 

C.  In  depriving  plaintiff  of  due  process  of  law 
and  the  right  to  a  jury  trial  under  the  5th  and  7th 
Amendments  to  the  United  States  Constitution  by 
reversing  a  jury  verdict  as  to  Grace  Line  for  the  giv- 
ing of  an  instruction  which  was  not  excepted  to,  which 
was  not  asserted  as  error  on  appeal,  and  with  respect 
to  which,  and  its  effect,  if  any,  on  Grace  Line,  plain- 
tiff has  never  been  given  an  opportunity  to  be  heard. 


D.  In  reversing  as  to  liability  when  the  vessel 
was  unseaworthy  because,  as  the  Court  states,  "Used 
as  a  floor  or  walking  surface,  the  bundle  of  doors  was 
a  trap"  (Op.  4). 

CONCLUSION 

The  opinion  of  this  Court  decides  issues  which 
were  first  raised  by  the  Court  itself,  after  the  parties, 
in  briefs,  petitions  and  two  arguments,  had  never  as- 
serted them.  Plaintiff  has  never  been  heard  on  these 
issues.  It  is  manifestly  unjust  to  reverse  a  judgment 
in  favor  of  plaintiff  for  the  giving  of  an  instruction 
which  was  essentially  that  requested  by  the  defendant 
as  to  whom  it  is  held  to  be  error,  which  did  not  affect 
the  other  defendant,  and  to  which  no  exception  was 
ever  taken  or  any  error  asserted  on  appeal  by  either 
defendant. 

Pozzi,  Levin  &  Wilson 
Philip  A.  Levin 

Attorneys  for  Appellee-Petitioner 

Ezra  Parks 


CERTIFICATE  OF  COUNSEL 

I  certify  that,  in  connection  with  the  preparation 
of  this  petition,  I  have  examined  Rule  23  of  the  Unit- 
ed States  Court  of  Appeals  for  the  Ninth  Circuit 
and  that  in  my  opinion  the  foregoing  petition  is  in 
full  compliance  with  that  rule.  I  further  certify  that 
this  petition  is  in  my  judgment  well  founded  and  is 
not  interposed  for  delay. 

Philip  A.  Levin 

Of  Attorneys  for  Petitioner 
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PETITION  FOR  REHEARING  OF  APPELLEE  EZRA  PARKS 


Appeal  from  the  United  States  District  Court 
For  the  District  of  Oregon 


Appellee  Exra  Parks  petitions  the  Court  for  a  re- 
hearing upon  the  following  grounds : 

I.  The  court  erred  as  to  Simpson  Timber  Company: 

A.  In  stating  that  the  giving  of  the  instruction 
held  to  be  reversible  error  was  one  of  Simpson's  "main 


points"  on  appeal  (Op.  3),  when  it  has  never  asserted 
any  such  point  as  a  main,  subsidiary,  or  any  other 
point,  nor  has  it  claimed  any  other  error  with  respect 
to  the  instructions  given. 

B.  In  stating  that  Simpson  objected  to  the  in- 
struction (Op.  3),  when  the  only  exception  taken  by 
Simpson  on  the  issue  of  liability  (Tr.  298-299)  raised 
no  such  issue. 

C.  In  reversing  for  the  giving  of  an  instruction 
embodying  a  principle  of  law  to  which  Simpson  never 
objected  at  any  time.  Simpson  did  not  take  exception 
to  the  instruction,  it  did  not  object  to  plaintiff's  pre- 
trial contentions  (R.  91),  and  when  it  moved  for  a 
new  trial,  it  made  no  claim  that  the  court  erred  in 
giving  any  instruction  whatever  (R.  131-134).  Re- 
versal is  flatly  contrary  to  the  rule  of  this  Court  that 
in  civil  cases  a  judgment  will  not  be  reversed  for  al- 
leged error  not  objected  to,  even  when  there  is  "plain 
error."  Crespo  v.  Fireman's  Fund  Indemnity  Co., 
318  F.2d  174,  175  (C.A.  9,  1963) ;  Rudick  v.  Pnne- 
ville  Memorial  Hospital,  319  F.2d  764,  770  (C.A.  9, 
1963) ;  Federal  Rules  of  Civil  Procedure,  Rule  51. 

D.  In  reversing  the  cause  for  the  giving  of  a  con- 
structive notice  instruction  in  all  respects  consistent 
with  the  instructions  requested  by  Simpson.  See  Re- 
quested Instructions  II,  III,  XII,  XVII,  XXI  and 
XXII  (R.  105,  106,  115,  120,  124,  125).  For  example, 
immediately  before,  and  as  part  of  the  same  instruc- 
tion for  which  the  Court  now  reverses,  the  trial  court 
instructed  (Tr.  273) : 


"Now,  specifically  in  this  case,  as  the  manu- 
facturer and  the  packager  of  the  doors  in  ques- 
tion, Simpson  Timber  Company  was  under  a  duty 
to  exercise  reasonable  care  to  employ  such  mate- 
rials and  methods  in  the  construction  and  the 
packaging  of  the  doors  or  warning  of  danger,  if 
any  there  was,  as  were  appropriate  to  the  use  for 
which  it  was  intended  and  would  render  the  pack- 
aged doors  reasonably  safe  for  handling  in  the 
course  of  shipment  as  Simpso7i  Timber  Company 
might  reasonably  be  charged  with  in  anticipation 
of  the  fact  that  the  goods  woidd  flow  in  com- 
merce." (Emphasis  supplied.) 

With  insignificant  changes,  this  was  Simpson's  Re- 
quested Instruction  XXI.  The  trial  judge  noted  that 
he  was  following  Simpson's  instructions  "almost  ver- 
batim" (Tr.  259).  See  also,  paragraph  15  of  Simp- 
son's Motion  for  New  Trial  (R.  134)  asserting  that 
the  court  erred  in  7iot  giving  an  instruction  embody- 
ing the  constructive  notice  principle  for  which  the 
Court  reverses. 

E.  In  holding  that  the  instruction  in  question  im- 
plicitly contained  a  requirement  that  Simpson  make 
inquiry,  when  the  instruction  made  no  such  require- 
ment, but  merely  required  that  Simpson  use  "reason- 
able care." 

F.  In  depriving  plaintiff  of  due  process  of  law 
and  the  right  to  a  jury  trial  as  guaranteed  by  the  5th 
and  7th  Amendments  to  the  United  States  Constitu- 
tion in  reversing  for  the  giving  of  an  instruction 
which  was  neither  excepted  to  nor  asserted  as  error 


on  appeal ;  and  when  plaintiff  has  never  been  given  an 
opportunity  to  be  heard  with  respect  to  the  correct- 
ness of  the  instruction. 

II.  The  court  erred  as  to  defendant  Grace  Line: 

A.  In  reversing  as  to  liability  for  the  giving  of 
an  allegedly  erroneous  instruction  when  Grace  Line 
raised  no  issue  of  liability  on  appeal,  specifically  lim- 
ited its  petition  for  rehearing  to  damages  only,  and 
took  no  exception  to  the  instructions  of  the  trial  court 
(Tr.  298);  and  when  the  instruction  in  question 
could  not  possibly  have  affected  the  liability  of  Grace 
Line. 

B.  In  reversing  for  the  giving  of  an  instruction 
which  was  not  excepted  to,  and  when  no  issue  of  li- 
ability was  raised  by  Grace  Line  in  the  court  below, 
contrary  to  the  uniform  refusal  of  this  Court  to  apply 
a  rule  of  "plain  error"  in  civil  cases.  Crespo  v.  Fire- 
man's Fund  Indemnity  Co.,  318  F.2d  174,  175  (C.A. 
9,  1963) ;  Rudick  v.  Prineville  Memorial  Hospital,  319 
F.2d764,  770  (C.A.  9,  1963). 

C.  In  depriving  plaintiff  of  due  process  of  law 
and  the  right  to  a  jury  trial  under  the  5th  and  7th 
Amendments  to  the  United  States  Constitution  by 
reversing  a  jury  verdict  as  to  Grace  Line  for  the  giv- 
ing of  an  instruction  which  was  not  excepted  to,  which 
was  not  asserted  as  error  on  appeal,  and  with  respect 
to  which,  and  its  effect,  if  any,  on  Grace  Line,  plain- 
tiff has  never  been  given  an  opportunity  to  be  heard. 


D.  In  reversing  as  to  liability  when  the  vessel 
was  imseaworthy  because,  as  the  Court  states,  "Used 
as  a  floor  or  walking  surface,  the  bundle  of  doors  was 
a  trap"  (Op.  4). 

CONCLUSION 

The  opinion  of  this  Court  decides  issues  which 
were  first  raised  by  the  Court  itself,  after  the  parties, 
in  briefs,  petitions  and  two  arguments,  had  never  as- 
serted them.  Plaintiff  has  never  been  heard  on  these 
issues.  It  is  manifestly  unjust  to  reverse  a  judgment 
in  favor  of  plaintiff  for  the  giving  of  an  instruction 
which  was  essentially  that  requested  by  the  defendant 
as  to  whom  it  is  held  to  be  error,  which  did  not  affect 
the  other  defendant,  and  to  which  no  exception  was 
ever  taken  or  any  error  asserted  on  appeal  by  either 
defendant. 

Pozzi,  Levin  &  Wilson 
Philip  A.  Levin 

Attorneys  for  Appellee-Petitioner 
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Appellee  Grace  Line,  Inc.  petitions  the  Court  for  a 
rehearing  and  reinstatement  of  Grace  Line,  Inc.'s  judg- 
ment of  indemnity  over  against  appellant  Simpson  Tim- 
ber Company  in  the  event  the  Court  grants  a  rehearing 
to  appellee  Exra  Parks  and  reinstates  his  judgment. 


Grace  Line,  Inc.'s  petition  for  rehearing  and  rein- 
statement is  to  protect  itself  as  Grace  Line,  Inc.'s  judg- 
ment of  indemnity  over  against  Simpson  Timber  Com- 
pany was  reversed  by  the  Court. 

If  rehearing  is  granted  and  Parks'  judgment  rein- 
stated, Grace  Line,  Inc.'s  judgment  against  Simpson 
Timber  Company  should  be  reinstated  for  the  follow- 
ing reasons: 

1.  In  deciding  the  issues  of  indemnity  the  trial  court 
found  as  a  fact  that: 

Simpson  "knew  or  should  have  known  the  regular 
and  customary  practice  of  using  cargo  stowed 
aboard  a  vessel  as  working  surface  by  the  men 
loading  or  unloading  the  vessel"  (R.  163). 

Further  on  the  issue  of  indemnity,  the  trial  court 
found  as  a  fact  that: 

Simpson's  negligence  was  the  "primary,  efficient, 
and  sole  proximate  cause  of  Parks'  said  accident 
and  resulting  injuries"  (R.  165). 

2.  This  Court's  original  decision  affirmed  the  trial 
court's  judgment  granting  Grace  Line  indemnity  over 
against  Simpson  Timber  Company  as  being  consistent 
with  prior  decisions  of  the  Court,  as  well  as  being  jus- 
tified on  other  grounds.  There  has  been  no  dissent. 


CONCLUSION 

Grace  Line,  Inc.'s  judgment  of  indemnity  over 
against  Simpson  Timber  Company  should  be  reinstated 
if  the  Court  reinstates  Ezra  Parks'  judgment. 
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TO  THE  HONORABLE  FREDERICK  G.  HAMLEY, 
JAMES  R.  BROWNING  and  WALTER  ELY,  Cir- 
cuit Judges,  constituting  the  court  in  the  original  hear- 
ing: 

Simpson  Timber  Co.  respectfully  submits  that  the 
court  has  substantially  erred  in  the  decision  of  its  ma- 
jority dated  December  3,  1965  and,  in  doing  so,  has  up- 
held a  judgment  which  effects  a  miscarriage  of  justice 
and  which  rests  upon  a  principle  hitherto  foreign  to  the 
law  of  torts.  In  view  of  the  far-reaching  consequences 
of  the  majority  opinion,  and  in  view  of  the  greatly  in- 
creased and  extended  liability  the  majority  opinion 
places  on  a  manufacturer,  Simpson  respectfully  sug- 
gests that  this  case  be  reheard  en  banc  and  makes  such 
suggestion  in  accordance  with  the  provisions  of  Rule  23 
(5)  of  the  Rules  of  this  Court. 

The  Majority  of  the  Court  Erred  in  Holding  That 
the  Manufacturer  of  a  Packaged  Product  Is  Liable 
for  Personal  Injuries  to  a  Longshoreman  Sustained 
While  Misusing  Its  Product. 

The  majority  holding  extends  the  liability  of  a  manu- 
facturer to  new  and  unreasonable  lengths.  Moreover,  the 
majority  opinion  is  in  direct  conflict  with  the  opinion 
of  the  Tenth  Circuit  in  McCready  v.  United  Iron  & 
Steel  Co.,  272  F.2d  700  (C.A.  10,  1959).  The  manufac- 
turer in  McCready  was  in  precisely  the  identical  position 
as  Simpson.  The  dissenting  opinion  of  tliis  court  (Op. 
18-19)  fully  discusses  the  applicability  of  McCready. 
Furthermore,  the  majority  opinion  appears  to  virtu- 
ally admit  its  inability  to  satisfactorily  distinguish 
McCready  (Op.  6). 

The  attempt  by  the  majority  (Op.  6)  to  distinguish 


Cohagan   v.    Laclede  Steel  Co.,   317   S.W.2d   452    (Mo. 
1958)  fails.  See  Dissent  (Op.  19-20). 

In  addition  to  the  conflict  with  the  Tenth  Circuit, 
the  majority  opinion  is  in  direct  conflict  with  the  sub- 
stantive law  of  the  State  of  Oregon.  The  majority  ap- 
parently bases  its  opinion  upon  a  "risk  spreading"  or 
"enterprise  liability"  theory. 

The  Supreme  Court  of  Oregon  has  recently  specific- 
ally refused  to  adopt  the  concept  of  enterprise  liablity. 
In  Wights  V.  StaH  Jennings,  Inc.,  —  Or.  — ,  81  O.A.S. 
187,  193-195,  405  P.2d  624  (1965),  the  Supreme  Court 
rejected  the  risk-spreading  tenets  of  enterprise  liability. 

The  majority  opinion  appears  to  assert  that  Simpson 
knew,  or  reasonably  should  have  known,  that  a  general 
practice  of  using  cargo  (including  doors)  as  walking  sur- 
faces existed  in  the  longshoring  industry.  Simpson  was 
not  the  shipper  ot  the  doors;  it  merely  delivered  the 
doors  on  order  of  the  purchaser,  f.o.b.  dock:  at  that 
time  its  contact  with  the  doors  terminated.  Indeed,  the 
Trial  Judge  clearly  indicated  that  Simpson  had  no 
knowledge  of  the  method  longshoremen  used  in  loading 
vessels.  He  stated: 

"I  don't  think  there  is  any  evidence  in  this  case 

regarding  the  actual  loading  into  the  ships  as  far 

as  Simpson  is  concerned." 

The  majority  opinion  points  out  that  "the  manufac- 
turer had  sold  16,000  to  18,000  doors  to  overseas  ship- 
ment annually  for  years."  (Op.  4).  While  technically  true» 
at  most,  Simpson  sold  800  to  900  cutout  doors  annually 
and  this  was  the  type  of  door  involved  in  the  litigation 
(See  App.  Br.  8).  Only  2%  of  the  doors  manufactured 
were  exported. 


Simpson  didn't  know  whet±ier  tJie  doors  were  going 
D  be  "containerized"  or  whether  they  would  be  shipped 
n  barges  or  other  ocean-going  vessels. 

Would  this  court  charge  Simpson  with  liability  had 
he  doors  been  constructed  of  a  thin  veneer  in  place  of 
tie  opening  for  the  glass?  Would  this  be  a  trap?  Must 
manufacturer  foresee  use  of  a  quality  product  as  a 
talking  surface?  This  is  what  the  majority  holds,  and 
:s  frightening  economic  and  legal  implications  appear  to 
e  obvious. 

The  majority  asserts  that  Simpson  should  know  that 
:  its  doors  are  to  be  exported  it  should  package  them 
3r  that  purpose.  No  mention  is  made  concerning  the 
ability  of  the  ship  or  the  stevedore  to  inspect  the  pack- 
ging  to  make  sure  it  is  secure  and  proper  for  use  as  a 
'diking  surface.  The  evidence  clearly  indicated  that  the 
flipper  (not  Simpson)  shipped  the  doors  pursuant  to 
ariff  (see  Simpson  Exhibit  34,  App.  Br.  17),  and  the 
ariff  itself  failed  to  specify  what  would  constitute  prop- 
r  packaging  for  export.  //  the  ship  and  the  stevedore 
new  that  the  doors  were  to  be  used  for  a  walking  sur- 
3ce,  shouldn't  the  tariff  indicate  that  the  package  should 
e  so  constructed  so  that  it  could  be  so  used? 

There  was  no  evidence  from  which  the  fact-finder 
ould  reasonably  infer  that  the  non-shipper  manufac- 
jrer  knew,  or  reasonably  should  have  known,  of  the 
jngshore  custom  of  utilizing  cargo  as  a  walking  surface. 
See  Op.  17-18:  compare  Op.  3).  If  the  question  is  one 
f  reasonable  foreseeability  the  liability  of  the  manufac- 
urer  is  foreclosed  by  the  decisions  in  McCready,  supra, 
nd  Cohagan,  supra.  The  jury  was  not  free  to  disbelieve 


the  manufacturer's  testimony  and  conclude  that  it  knew 
of  the  risk  (Op.  4),  because  there  was  no  evidence  for 
such  a  "conclusion."  Nor  does  the  false  assumption  that 
Simpson  was  engaged  in  packaging  doors  for  export 
(Op.  5  and  N8)  aid  the  majority  conclusion. 

Moreover,  the  Tenth  Circuit  decision  (1958)  of  Par- 
kinson V.  California  Co.,  255  F.2d  265,  exonerate  Simp- 
son from  liabiUty.  In  Parkinson,  the  manufacturers  of 
liquid  propane  gas  were  sued  for  personal  injuries  suf- 
fered by  ultimate  consumers,  resulting  from  an  explo- 
sion. The  retailer  of  the  gas  knew  that  new  steel  tanks 
leased  to  the  consumer  would  destroy  the  artificial  odor 
in  otherwise  odorless  propane  gas,  and  the  plaintiff  con- 
tended that  there  was  an  additional  duty  upon  the  man- 
ufacturer, beyond  the  duty  to  properly  odoroize  the  gas. 
to  warn  that  the  odor  would  be  destroyed  if  it  were 
placed  in  new  steel  containers.  Plaintiffs  contended  that 
the  defendants  owed  a  duty  to  warn  purchasers  of  the 
peculiar  characteristics  of  the  product  and  how  certain 
methods  of  handling  it,  which  might  be  foreseen,  could 
make  the  product  inherently  dangerous.  The  Tenth  Cir- 
cuit held  that  the  manufacturer  of  propane  gas  could  not 
be  held  liable  to  a  consumer  for  failure  to  give  such  a 
warning. 

Even  the  United  Kingdom  has  moved  away  from 
the  extreme  position  in  the  Polemus  case  (the  unfore- 
seeable result).  [1921]  All  E.R.  Rep.  40;  [1921] 
3  K.B.  560.  See  Overseas  Tank  Ship  v.  Morts  Dock  & 
Engineering  Co.,  Ltd.,  [1961]  1  All  Eng.  404,  100  A.L.R. 
2d  928  (1961). 


The  Court  Further  Erred  in  Refusing  to  Reduce  the 
Judgment  Rendered  for  Plaintiff  to  the  Amount 
of  the  Prayer  in  the  Complaint. 

The  dissenting  opinion  (13-16)  completely  analyzes 
iie  evidence  and  indicates  that  the  award  was  gross  and 
excessive.  Simpson  asserts  that  to  allow  the  award  to 
stand  would  be  an  unconstitutional  deprivation  of  prop- 
erty without  due  process  of  law  (which  includes  due 
lotice).  See  Parker  v.  S.I.A.C.,  81  Or.  Adv.  Sh.  589,  592 
[1965)  —  Pac.  (2)  — . 

The  Court  Erred  in  Giving  Judgment  in  Favor  of 
Grace  Line  Against  Simpson  for  Indemnity  Be- 
cause Common  Law  Indemnity  Is  Not  Permissible 
in  Maritime  Torts. 

The  majority  decision  is  in  direct  conflict  with  the 
ioctrine  established  in  Halcyon  Lines  v.  Haenn  Ship 
Sealing  and  Refitting  Corp.,  342  U.S.  282  (1952).  It  also 
ippears  to  be  in  direct  conflict  with  the  decision  of 
Judge  W.  H.  T.  Sweigert  in  Mickle  v.  M/V  HENRIET- 
TA WILHELM  SCHULTE  (U.S.  DC.  Cal.  1960),  188 
?.  Supp.  77. 

CONCLUSION 

Simpson  respectfully  submits  that  a  majority  of  the 
:ourt  erred  in  holding  the  manufacturer  liable  for  an 
inforeseeable  misuse  of  its  product,  in  permitting  a  re- 
:overy  in  excess  of  the  ad  damnum,  in  permitting  in- 
demnity, and  in  failing  to  remand  for  a  new  trial  on  the 
jround  of  plaintiff's  attorney's  misconduct. 

Respectfully  submitted, 

Attorneys  for  Simpson  Timber  Co. 
Kenneth  E.  Roberts, 
Robert  T.  Mautz, 
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The  petitioners,  pursuant  to  Rule  21  of  the  Rules  of 
the  United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, respectfully  request  a  rehearing  of  the  decision  of 
this  Court  entered  on  May  31,  1966,  on  the  following 
grounds : 

1.  The  Decision  Erroneously  Concludes  That  the 
Liquidation  of  Moffatt  and  Nichol,  Inc.  Was 
Pursuant  to  a  Plan  of  Reorganization. 

a.  This  Court's  conclusion  (Op.  4)  that  the  so-called 
Howard  plan  was  adopted  by  Inc.'s  management  is  with- 
out support  in  the  record.  Significantly,  the  Tax  Court 
did  not  include  in  its  Findings  of  Fact  any  finding 
that  anyone  had  communicated  the  "Howard  plan"  to 
any  member  of  the  management  of  either  Inc.  or  En- 
gineers. As  was  correctly  pointed  out  in  the  dissenting 
opinion  (Op.  10,  fn.  1,  at  p.  12) ; 

"*  *  *  The  record  does  not  disclose  that  the  con- 
tents of  the  memorandum  were  communicated  to 
the  principals  or  anyone  other  than  Mr.  Kennedy. 
To  the  contrary,  there  is  testimony  that  the  contents 
of  the  memorandum  were  not  communicated  to  the 
principals  of  Inc.  or  Engineers  by  anyone.  The  rec- 
ord does  not  disclose  any  action  by  the  Board  of 
Directors  of  either  Inc.  or  Engineers  upon  the  con- 
tents of  the  memorandum.  *  *  *" 

Not  only  is  there  no  evidence  that,  prior  to  December, 
1958,  the  management  planned  or  even  contemplated  the 
liquidation  of  Inc.,  but  the  testimony  of  the  officers 
was  also  clearly  to  the  contrary.  Furthermore,  Howard, 
the  author  of  the  "plan,"  testified,  without  contradiction, 
that,  upon  learning  that  Inc.  had  acquired  land  and  was 
proceeding  with  plans  to  construct  a  building  thereon, 
he  advised  Kennedy  that  he  felt  Inc.  should  continue 
and  that  its  liquidation  was  out  of  the  question. 

b.  This  Court's  decision  (Op.  6)  that  the  Tax  Court 
correctly  concluded  that  the  individual  steps  taken,  be- 
ginning with  the  formation  of  Engineers  and  ending 
with  the  licjuidation  of  Inc.,  were  interrelated  parts  of 
an  integrated  plan  of  reorganization  adopted  in    1957 
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was  manifestly  in  error.  The  patent  tacts — the  insist- 
ence of  Bobisch  upon  the  creation  of  the  new  company, 
the  continued  business  activities  of  Inc..  its  substantial 
investments  in  land  and  in  building  plans,  the  unfore- 
seen deterioration  of  business  conditions,  the  heavy 
losses  sustained  by  the  new  company,  and  the  fortuitous 
passage  by  Congress  in  August,  1958,  of  Sections  1371- 
1377  of  the  Technical  Amendments  Act  of  1958,  all  of 
which  occurred  over  a  period  of  eighteen  months — can 
rationally  lead  to  no  other  conclusion  but  that  these  fac- 
tors, and  not  the  uncommunicated  "Howard  plan," 
caused  the  formation  of  Engineers  in  July,  1957,  and 
the  subsequent,  unrelated  liquidation  of  Inc.  in  Decem- 
ber, 1958.  It  is  abundantly  clear  from  the  undisputed 
testimony  that  the  formation  of  Engineers  and  the  liq- 
uidation of  Inc.,  which  was  not  even  contemplated  in 
1957  and  which  was  the  result  of  unexpected  develop- 
ments late  in  1958,  were  not  parts  of  any  plan  of  reor- 
ganization. 

2.  This  Court's  Reliance  Upon  Revenue  Ruling 
57-518  Was  Misplaced,  for,  Rather  Than  Sup- 
porting the  Respondent's  Case,  That  Ruling 
Compels  a  Holding  for  the  Petitioners. 

The  only  authority  which  this  Court  cited  in  hold- 
ing for  the  Respondent  was  Rev.  Rul.  57-518,  1957- 
2  C.B.  253  (Op.  8-9).  That  Ruling  held  that  where  a 
corporation  transfers  70  percent  of  its  assets,  such  a 
transfer  constitutes  "substantially  all"  of  the  properties 
if  the  properties  retained  are  approximately  equal  in  val- 
ue to  the  amount  of  the  liabilities.  In  so  holding,  the 
Commissioner  not  only  withdrew  his  previous  nonac- 
quiescence  in  the  case  of  Milton  Smith,  ef  al.  v.  Com- 
missioner. 34  B.T.A.  702.  but  also  relied  solely  upon  that 
case  as  the  authority  for  the  Ruling. 

In  the  Smith  case,  after  favorably  citing  several  cases 
which  had  held  that  transfers  of  80  percent  or  less  of 
the  properties  were  not  transfers  of  "substantially  all" 
the  properties,  the  Court  said  (p.  706) : 

"*  *  *  All  of  these  cases  are  distinguishable  from 
the  one  before  us.  In  each  of  them  there  zms  re- 
tained a  substantial  amount  of  assets  in  proportion 
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to  the  assets  transferred  and  in  none  was  the  re- 
tention for  the  sole  purpose  of  liquidating  liabili- 
ties. In  this  case,  as  above  pointed  out,  assets  hav- 
ing a  book  value,  in  round  figures,  of  $133,000 
were  transferred  for  stock  worth  $170,000;  assets 
worth  $52,000  (including  the  doubtful  real  estate) 
were  retained  for  the  purpose  of  meeting  liabili- 
ties of  $46,000.  After  discharging  its  liabilities — 
and  this  was  done  within  the  year — the  outside  fig- 
ure of  assets  remaining  with  the  petitioner  would 
be  $6,000,  which  is  certainly  not  an  excessive  mar- 
gin to  allozv  for  the  collection  of  receivables  with 
which  to  meet  its  liabilities.  No  assets  were  retained 
for  the  purpose  of  engaging  in  any  business  or  for 
distribution  to  stockholders.  In  these  circumstances, 
we  are  of  the  opinion  that  the  assets  worth  $133,- 
374.08  transferred  to  the  Shaver  Co.  constituted 
"substantially  all"  the  assets  of  the  Smith  Co. 
within  the  meaning  of  that  statutory  phrase  and 
the  transaction  is  non-taxable  under  section  112 
{i)(l)(A).*  *  *  [Emphasis  added.] 

In  reiving  on  the  Smith  case,  the  Commissioner  said 
in  Rev.  Rule  57-518  (p.  254) : 

"The  instant  case,  of  the  assets  not  transferred 
to  the  corporation,  no  portion  was  retained  by  M 
corporation  for  its  own  continued  use  inasmuch  as 
the  plan  of  reorganization  contemplated  M's  liqui- 
dation. Furthermore,  the  assets  retained  were  for 
the  purpose  of  meeting  liabilities,  and  these  assets 
at  fair  market  values,  approximately  equalled  the 
amount  of  such  liabilities.  Thus,  the  facts  of  this 
case  meet  the  requirements  established  in  the  case 
of  Milton  Smith,  supra."  [Emphasis  added.] 

Rev.  Rul.  57-518  also  specifically  reaffirmed  that 
portion  of  I.T.  2373,  VI-2  C.B.  19.  which  held  that 
where  a  corporation  transferred  its  manufacturing 
plant,  consisting  of  land,  buildings  and  equipment,  and 
which  approximated  75  percent  of  its  assets,  and  re- 
tained only  about  25  percent  of  its  assets,  consisting 
mostly  of  accounts  receivable  and  a  contract  right  to  re- 
ceive stock,  that  corporation  had  not  transferred  "sub- 
stantially all"  its  assets. 


Thus,  both  the  Smith  case  and  Rev.  Rul.  57-518  hold 
that,  where  the  circumstances  are  that  the  transferor 
corporation  retains  assets  approximately  equal  to  its  li- 
abilities and  not  for  distribution  to  shareholders,  a  trans- 
fer of  70  percent  of  the  assets  will  quaHfy  as  "substan- 
tially all."  However,  it  is  equally  clear  from  reading 
those  same  authorities  and  I.T.  2372  that  a  transfer  of 
75  percent  or  less  will  not  be  "substantially  all"  if  the 
retained  assets  are  not  approximately  equal  to  the  liabili- 
ties and  are  retained  for  distribution  to  the  sharehold- 
ers. In  the  instant  case,  the  shareholders  of  Inc.  unques- 
tionably received  and  retained  at  least  35  percent  of  the 
net  assets;  thus,  under  the  authority  of  Rev.  Rul.  57- 
518,  I.T.  2372,  and  the  Smith  case  there  could  not  have 
been  a  transfer  of  "substantially  all"  the  assets  to  En- 
gineers under  these  circumstances. 

3.      The  Decision  Is  Contrary  to  Express 
Statutory  Provisions. 

This  Court  has  previously  held  in  Pillar  Rock  Paving 
Co.  V.  Commissioner,  90  F.  2d  949  (C.A.  9th),  that  a 
transfer  of  only  68  percent  of  the  total  assets  was  not 
a  "transfer  of  substantially  all  the  properties."  See  also: 
Aretic  Ice  Machine  Co.  v.  Commissioner,  23  B.T.A. 
1223;  C.  I.  Inv.  Co.  v.  Commissioner^  88  F.  2d  582 
(C.A.  8th).  In  Pillar  Rock,  this  Court  said: 

"Petitioner  contends  that  substantially  all  its 
'properties'  means  substantially  all  its  physical  'op- 
erating' properties.  We  believe  no  such  limitation 
can  be  placed  on  the  word  'properties'.  The  word 
must  be  taken  in  its  ordinary  sense,  and  as  it  is  a 
comprehensive  word  it  includes  accounts  receivable. 
If  Congress  had  intended  to  restrict  the  meaning 
of  the  word,  it  would  have  done  so." 

The  distinction  of  Pillar  Rock  in  the  decision  herein 
(Op.  8,  fn.  1  at  p.  9)  was  clearly  without  substance, 
for,  contrary  to  this  Court's  inference,  a  statute  is  sub- 
ject to  only  one  interpretation  regardless  of  which  party 
is  seeking  to  come  under  or  escape  it.  Healy  v.  Com- 
missioner, 345  U.S.  278,  284-285.  This  axiom  is  no 
less  true  in  cases  involving  the  reorganization  sections 
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which  Congress  necessarily  meant  to  be  similarly  bind- 
ing on  both  the  taxpayers  and  the  Commissioner.  Like- 
wise, while  the  words  "capital  gain"  and  "capital  asset" 
are  words  of  art  subject  to  strict  construction  (with 
respect  to  all  parties)  ordinary  words  used  in  the  reve- 
nue laws  must  be  given  their  ordinary  meanings  even 
in  those  cases  where  such  a  construction  results  in  al- 
lowance of  capital  gains  to  the  taxpayer.  Commissioner 
V.  Brozvn,  380  U.S.  563,  570-571;'  Malat  v.  United 
States,  34  U.S.L.  Week  4267  (U.S.  Sup.  Ct.,  March  21, 
1966).  See  also:  Hanover  Bank  v.  Commissioner,  309 
U.S.  672,  687. 

Therefore,  it  was  error  for  this  Court  to  hold  in  the 
instant  case  that  a  transfer  of,  at  most,  65  percent  of 
the  total  assets  was  a  transfer  of  "substantially  all  the 
assets",  for  this  conclusion  was  contrary  to  the  plain, 
ordinary  meaning  of  those  words  in  the  statute.  Pillar 
Rock  Packing  Co.  v.  Commissioner,  supra. 

It  is  therefore  respectfully  submitted  that  this  peti- 
tion for  rehearing  should  be  granted,  and  that,  upon 
such  rehearing,  this  Court's  decision  should  be  vacated 
and  the  judgment  appealed  from  reversed;  or,  in  the  al- 
ternative, that  upon  the  grant  of  rehearing,  the  case  be 
set  down  for  further  hearing  en  banc. 

Respectfully  submitted, 

Joseph  D.  Peeler, 
Gerald  G.  Kelly, 
J.  Patrick  Whaley, 
MusiCK,  Peeler  &  Garrett, 
Counsel  for  Petitioners. 
Of  Counsel, 

NuMA  L.  Smith,  Jr., 
Miller  &  Chevalier, 
1001  Connecticut  Avenue, 
Washington,  D.  C.     20036. 


I  am  one  of  counsel  for  petitioners  herein  and  I  cer- 
tify that  in  my  judgment  this  petition  is  well  founded 
and  it  is  not  interposed  for  delay. 

Joseph  D.  Peeler 
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